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GENERAL ASSEMBLY OF THE COMMONWEALTH OF PENNSYLVANIA
JOINT STATE GOVERNMENT COMMISSION

ROOM 108 - FINANCE BUILDING
HARRISBURG 17120

December 1985

TO THE MEMBERS OF THE GENERAL ASSEMBLY:

The Joint State Government Commission is pleased to present this
report of the Task Force on Eminent Domain Law. Chaired by Senator
David J. Brightbill, the task force has directed the codification of
the Eminent Domain Code with revisions into Title 26 of the
Pennsylvania Consolidated Statutes. This proposed codification has
been introduced in the Senate by membezrs of the task force. The
report includes the proposed legislation, source notes, comments where
substantive revigsions are recommended and a cross reference table to
facilitate comparison with existing law.

The Commission wishes to express its appreciation to the members of
the advisory committee, under the leadership of David McNeil Olds, for
sharing their time and expertise. The Commission also wishes to
express its gratitude to Alexander V. Sarcione, Assistant Chief
Counsel, Real Property Division of the Department of Transportation
for his invaluable assistance,

Respectfully submitted,
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Summary of Recommendations

The Task Force and Advisory Committee on Eminent Domain Law
recommend the enactment of legislation which would:

--Consolidate eminent domain law into Title 26 of the
Pennsylvania Consolidated Statutes,

--Broaden the application of the code to cover all public
utility condemnacions (§ 102).

--Make compensation for delay payable at an annual interest
rate equal to the annual Index of Long-Term United States
Government Bond Yields compounded annually (§ 713).

--Increase the limitation on reimbursement of appraisal,
attorney and engireering fees from $500 to $1,000 and
increase the limitation on business dislocation damages from
$10,000 to $25,000 (§§ 710 and 901(b)(3)).

--Permit a condemnee to prove as special damages loss of
rentals (§ 712).

--Broaden the clags of homeowners eligible for displacement
payments (§ 902(a)(2)).

--Revise certain criteria for determining right to and extent
of damages (§S§ 103 (definitions of*condemn® and ®*displaced
person®), 702, 705, 706 and 90l1(b}).

--Modify provisions relating to preliminary objections,
possession or right of entry of condemnor and revocation of
condemnation proceedings to incorporate case law and
structural and procedural improvements (S§§ 306, 307, 308, 309
and 504(4d)).

--Streamline provisions dealing with petitions for appointment
of viewers, service of the pertition and notice of views and
hearings to provide a more time efficient, less confusing and
more certain procedure (§§ 502 and 504(p) and (c}).




--txpand the right of appeal from a decilsion of cne viewers
and limit the rigat to withdraw an appeal (§ 316).

-~Provide for expedited appeals from certain orders dismissing
preliminary objections to a declaration of taking (42 Pa.C.S.
§ 702.1).

-~Establish a uniform six-year statute of limitation for actions
under the code (42 Pa.C.S. §§ 5526, 5527 and 5530).




I. Introduction

The General Assembly of Pennsylvania in 1980 Senate Resolution
107 directs the Joint State Government Commission to review the act of
June 22, 1964 (Sp. Sess., P.L. 84, No. 6), known as the Eminent Domain
Code and codify it with approptiate revisions into the Pennsylvania
consolidated Statutes. Pursuant to ghe authorizing resolution, cthe
commission appointed a task force chaired, from 1981 through 1982, by
Senator Philip Price and since 1983 by Senator pavid J. Brightbill.
To assist the task force, the Commission reactivated its Advisery
committee on Eminent Domain Law chaired by David McNeil Olds.
Originally formed in 1960, the committee performed a major role in
preparing the codification enacted in 1964 and the comprehensive 1971
amendments (act of December 29, 1971 (P.L. 635, No. 169))., Two
members of the advisory commitctee, Chairman Qlds and John P, Dolmaa,
have served since 1960, while f£ive members, Reuben E, Cohen, Thomas J.
pempsey, Lawrence A. Ri220, Daniel R. sherzer and David S. Winston,
have served since 1970,

In order to comply with the regolution's mandate to codify the
code into the Pennsylvania Consolidated Statutes, the task force and

advisory committee directed the staff of the Joint State Governmenc
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Commission to prepare a draft that incorporated tne code into Title 5
of the Pennsylvania Consoclidated Statutes, The draft was put 1in a
form consistent with the editorial practices and format of the
Pennsylvania Consolidated Statutes which necessitated some editorial
changes and section renumbering.

In fashioning this proposed leéislation, the task force and
advisory committee conducted a section by section review of the draf:
and examined other relevant Pennsylvania statutory law, Pennsylvania
and federal court decisions, Attorney General opinions and provisions
of the yUniform Eminent Domain Code. AS a result of this study, tne
task force and advisory committee recommend the substantive revision
of 15 sections, the addition of cne section (§ 712) and the
inccrporation of the act of December 6, 1972 (P.L. 1410, No. 304),
known as the ®Housing Replacement Authorization Act." (See appendix
A,

In addition to codifying the 1964 code into Title 26 of the
Pennsylvania Consolidated Statutes, the proposed legislation contains
several amendments to Title 42 of the Pennsylvania Consolidated
Statutes (Judiciary and judicial procedure)., A new section 702.1 1s
added to provide for expedited appeals from certain orders dismissing
preliminary objections to a declaration of taking. Also, sections
5526, 5527 and 5530 are amended to provide a six-year statute of

limitation for actions under the Eminent Domain Code.
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in order to provide ample opportunity for courts, lawyers and
public agencies to familiarize themselves with the new section
numbering and the substantive changes, the legislation takes effec:
180 days after enactment and, with one important exception, applies to
all condemnations effected on or after the effective date. The
provisions of Section 713 relating to the rate of interest for
compensation for delay apply to all periods of time thereafter witch
respect to condemnations effected prior to the effective date.

Part II of this report provides a legislative history of the
Eminent Domain Code since its enactment in 1964, and Part III sets
forth the proposed legislation with scurce notes for each section anég,
where pertinent, official comments of the Advisory Committee on
Eminent Domain Law. The table contained in appendix A cross
references existing law with proposed Title 26 indicating those
provisions substantively revised or omitted, Appendix B provides a
replication of the 1964 Comments and 1971 Comments and Notes contained
in the Joint State Government Commission's 1964 report, 13964

Report-Eminent bomain Code and 1972 report, Eminent Domain Code as

Amended with Comments and Notes,







II. Legislative History

In December 1972, the Joint State Government Commission issued

its report, Eminent Domain Code as Amended with Comments and Notes,

the introduction to which read:

INTRODUCTION

The Eminent Domain Code, as enacted in 1964, was
the culmination of two years of intensive and
thorough research conducted by the Joint State
Government Commission Task Force on Eminent Domain
Law, ably assisted by an advisory committee of
experts representing diverse governmental and public
interests in the law of eminent domain,

The tagk force, appointed pursuant to 1959 House
Concurrent Resolution No. 59 (Serial No. 64), began
its work in June 1960 under the co-chairmanship of
(then) Senator Raymond P. Shafer and Representative
George X. Schwartz. Realizing that the task force
and commission staff--under the direction of Counsel
and Director Guy W. Davis, Esquire--would benefit
from the experience and knowledge of recognized
experts, the task force recommended to the Executive
Committee the appointment of an advisory committee,
which wag subsequently appointed and supplemented
from time to time., Initial chairman was B, Graeme
Frazier, Jr., Esquire, who served from 1961 to 1969,
He was succeeded by David McNeil QOlds, Esquire, who
served from 1969 to 1972. , . .

In September 1962 the Joint State Government
Commission issued and distributed for critical review
and recommendations a preliminary report entitled,
*proposed Eminent Domain Law of 1963," A revised
draft of the proposed code was introduced in the 1963
Session of the General Assemply as House Bill No. 683.
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Although the bill passed the House with amendments
{(Princer's No., 1689), sufficient time was not
available for final action in the Senate hefore the
session's adjournment, The code was included in the
Governor's call as a subject for consideration during
the Special Session of 1964, AaAfter undergoing
various amendments, the legislation passed both
houses unanimeously and was approved by the Governor
on June 22, 1964 as Act No. 6.

In 1965, recognizing the significant changes in
Pennsylvania law brought about by the 1964 Code and
its continuing importance to Pennsylvanians faced
with the public's need for highways, municipal
redevelopment, enlarged institutions and other
capital improvements requiring the condemnation of
their homes, farms and businesses, the Executive
Committee, acting under legislative resolution,
authorized the continuance of the advisory committee
to work with its -appointed representatives to review
proposed amendments and initiate improvements to the
Code.

AS a result of the work of this group, an
omnibus bill (House Bill 2275, Pr. No. 3047)
incorporating recommended changes to the Code was
introduced under the sponsorship of Representatives
Fineman, [Lee and J. F. Clarke on December 8, 1965,
but was not enacted into law. Again in 1966 and 1967
revisions to the Code were introduced but legislative
action was not completed. The Code was, however,
amended in 1967 to exclude flood damage in
determining the market value of condemned property.

In 1969 recommendations of the advisory group
were incorporated into House Bill 367, Pr. No. 429,
under the sponsorship of Representatives Fineman,
Butera, Prendergast, Englehart, Bonet::, Gelfand,
Kaufman and Schmitt, This bill was approved by the
Governor on December 5, 1969, P.L. 316, Act No. 137,

In the same session, amendments were made to the

Code incorporating provisions previously added in
1968 to the State Highway raw of 1945, June }l, P.L.
1242, Act No. 428, The Federal Highway Act of 1968
had required reimbursement of relocation costs for
persons displaced as a result of acguisition of
property by the Department of Highways for highway
purposes, The 1969 amendments to the Code were
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designed to consolidate all the laws relating to
eminent domain within the purview of tne Code. As
amended, the Code made available to all condemnees
the benefits previously available only to persons
displaced for highways.

During 1969 and 1970, the advisory committee was
aware of pending Congressional action to enlarge
benefits payable under federally funded projects.
This legislation, which required State legislative
implementation to maximize the Commonwealth's
participation in available rFederal monies, culminated
in the enactment by Congress of the Uniform
Relocation Assistance and Real Property Acquisition
Policies act of 1970, P.L. 91-646, Stat, 1894,
effective January 2, 1971.

The Federal relocation act expanded the
traditional concept of "just compensation® for the
loss of real estate to encompass payment of damages
and the provision of services to persons previously
not entitled under Pennsylvania law, This concept
had been initiated in Pennsylvania by the 1968
amendments to the State Highway Law which in turn had
been suggested by Federal legislation of the same
year.

The 1971 rederal act made available up to
$25,000 in Federal financial assistance per
condemnation to any State agency receiving rederal
funds and authorized by State law to pay benefits and
provide services conforming to Federal standards and
minimums. This provision applied to all
condemnations occurring after January 2, 1971 and
before July 1, 1972. Thereafter, Federal financial
participation would be based on the Federal-to-State
funding ratio of the program or project involved.

Concurrent with the consideration of this
Federal legislation, the advisory committee undertook
the drafting of the necessary legislation to enable
the affected agencies of the Commonwealth to qualify
for the full Federal participation.

o« « o the advisory committee in May 1571
completed comprehensive drafts of implementing
legislation incorporating rFederal law, subsequent
amendments and changes in the Pennsylvania law, and
improvements suggested since the 1969 enactments.
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These drafts were introduced in 1971 as House
3ill 1095, pr, No. 1220 (amending tne Eminent Domain
Code to provide the basic implementing legislation co
the Federal act and revisions and changes to the
Code)}; House Bill 1096, Pr. No. 1221 (providing for
payments to persons not eligible for payments under
the Eminent Domain Code); and House Bill 1630, Pr.
No. 2013 (authorizing condemnozs to acquire,
construct or contract for the construction of
replacement housing for displaced persons in cases
where replacement housing is not available).

House Bills 1095 and 1096 were introduced on
June 2, 1971 and finally enacted on December 29,
1971, P.L. 635 and 646, Acts Nos. 169 and 170
respectively. House Bill 1630, introduced on
November 8, 1971, was enacted on December &, 1972,
Act No., 304, . . .

It should be noted that--unlike the Federal
legislation--the sections of Act No. 169 complying

with the requirements of the Federal law are not

limited solely to condemnors receiving Federal

participation funds. The advisory committee

recognized the undesirability of a double

standard--fFederal and State--for the payment of

damages and benefits and recommended as a minimum the

payment of the same damages and benefits to all. . . ,

Since the comprehensive 1971 amendments, nine additional
amendments affecting the code have been enacted, The following
chronologically summarizes those amendments. References are tqQ the
1964 code. For section numbering under proposed Title 26, see
appendix A.

First, the act of September 1, 1972 (lst Sp. Sess., P.L. 20l7,
No. 3), amended section 602 to include highway projects within the
provisions relating to property damaged by floods. Section 602, as

amended by the act of September 27, 1973 (P.L. 249, No. 71), broadened

the coverage of the provision dealing with damages by floods, provided
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for limiced interest takings in the case of progerty dcamaged 3y =ne

floods of September 1971 and June 1972 and defined certain moo:ile

homes as real property.

Sections 504 and 510 were amended by the act of Octoper 7,

1975

({P.L. 368, No. 103), to provide that first class counties may appoin:

an alternate viewer,

The Judiciary Act Repealer Act, April 28, 1978 (p.L. 202, No.

53), repealed in whole or in part provisions of the code as follows:

Code section Subject Disposition (42 Pa.C.S.)
401, lst sentence jurisdiction 931
510, lst sentence powers of viewers 102, 327
(in part)
515, lst & 4th appeals, time of taking 102, 35537l(b)
sentences (in part)
519 costs of proceedings 1726
524 limitation period S526(4)
525 Supreme Court power to 1722¢a) (1)
promulgate rules
801 board of viewers 2141, 2142
802 appointment of board 2141, 2142
members, vacancies
803 (in part) qualifications 1722(a)(2), 2142
804 oath 3151
805 compensation 3154(b)
806 (in part) viewers' hearings, 1722(a)(l),
facilities 3722, 3725
808 clerks and stenos 2143, 3722
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e amendment of July 13, 1379 (p.L. 103, lo. 42), acdea a
definition of ®"natural disaster® in section 201 and broadened the
scope of coverage of subsections (¢}, (d) and (e) of section 602 to
include any natural disaster officially declared by the Governor.

Section 410 was amended by the act of July 12, 1980 (P.L. 654,
No. 135), to provide that property devoted to agricultural use at %ne
time of condemnation and located ocutside the corporate boundaries of a
first or second class county and not substantially improved may not e
disposed of within 12 years after condemnation without firsc being
offered to the condemnee at the same price paid by the condemnor to
the condemnee. Also, this amendatory act added definitions of
"agricultural commodity” and "agricultural use.*

The Commonwealth Attorneys Act, October 15, 1980 (P.L. 950, No.
164), transferred to the Qffice of General Counsel section 604-A
powers and duties of the Attorney General,

The act of February 18, 1982 (P.L. 43, No. 25), amended sect:i:on
410 by prohibiting a condemnor from conditioning any offer made to a
condemnee on payment of additional fees, real estate taxes or payments
in lieu of taxes or other costs., This amendatory act also added '
section 411 to require a condemnor, who acquires property for
subterranean excavation or construction and who plans to sell the
suzface in an unimproved condition, to first offer the property to tne
original owner at the appraised fair market value at the time of

completion of the project.
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rinally, the act of May 1, 1982 (P.L. 370, d¥o. 1C4), rapeal=zd

section 411 and added section 617.l1 which requires a condemnor, who

attempts to avoid the payment of monetary just compensation by using a
substitute, to reimburse the condemnee for expenses incurred 1n

securing an adjudication that the substitute was not adequate.

ell-







ACTS AMENGING T8 IMINENT SMAIN LIZE

{5p, 3ess,, P.L. 34, o, 3)

Fron 1364 to Prasear

Ciftarion

Sections

{967, P.L. 460, No. 217

1969, P.L, 316, No. 137

1969 P.L. 326, No. 138

1971, P.L, 118, No. 6

1971, P.L, 635, No. 169

1972, P.L, 2017, No. 3

1973, P.L. 249, No. TI

1975, P.L. 368, No. 103

1978, P.L. 202, No. 53

1979, P.L. 103, No, 42

is80, P.L. 654, No. 135

1980, P.L. 950, No. 164

1982, P.L. 43, No, 25

1982, P.L. 370, No. (04

Amended § 602

Amended § 402(b)(4) and (5); added § 402(c) ana
(d); amended §§ 404, 406(e), 407(8) ana (<),
408, 502(a)(t) ana (5), 502(b)(1) and (2), (3)
and (f); adaged 502(g); amended §§ 504, 505,
506(b) and 507(a); adaed 507(b); amended

§§ 508, 510, 513, 514, 516(a)(I), 519 and
520(a); added 520(b); amended §§ S22, 608,

609, 610, 703(2), 704 and 80i.

Added §§ 615, 616, 617 and 618.
Repealed § 523,

Amanded § 201(3) ("condemnor"); added § 201(5)
("acquiring agency"), (8) (™acquisition cost"),
(7) ("busliness®), (B) ("displaced person”}), (3)
(wfarm opsration™), (i10) ("personal property")
and (l1) ("program or project"); amended §§ 404,
408, 518(b), 521, 522 and 602; repealed §} &03,
609, 610, 614, 615, 616, 617 ana 613; added

§¢§ 608, 609, 610 and 610.] and Article Vi-aA,

Amended ¢ 602.
Amendad § 802.
Amsnded §§ 504, 510,

Repeaiad §§ 401 (1st sentence), 510 (Is+
sentence, In part), 5i5 (Ist and 4th sentencss,
in part), 519, 524, 525, 80(, 802, 803 (in
part), 804, 805, 806 (in part) and 308,

Added § 201(12) ("natural disaster"); amended
§ 602¢c), (a) and (e).

Amended § 410(a); added
§ 410(b).

Power to promulgate re?ulafions in § 604<A
transferrea to the Office of Genasratl Couasel,

Added § 410(b) and designated former
subsaction({b) as subsection (c); aaded } 4tl,

Added § 617,1; repeaied § 411,
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[II. Proposed Legislation with Sources and Comments

This part provides the source notes for each section of the
proposed legislation, and, where substantive revisions are
recommended, the official comments of the Advisory Committee on
Eminent Domain Law, For those sections which do not contain any
substantive changes, the 1964 comments and 1971 comments and notes

apply (see appendix B).
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AN ACT
amending Titles 26 (Eminent Domain), 42 (Judiciary and Judicial
Procedure) and 51 (Military Affairs) of the Pennsylvan:ia
Consolidated statutes, adding provisions relating to eminent
domain; and making repeals.
The General Assembly of the Commonwealth of Pennsylvania hereny
enacts as follows:
Section 1. Title 26 of the Pennsylvania Consolidated Statutes 1s
amaended by adding chapters to read:
TITLE 26
EMINENT DOMAIN
Chapter
1. General Provisions
3. Procedure to Condemn
5. Procedure for Determining Damages
7. Just Compensation and Measure of Damages
9. Special Damages for Displacement
11, Evidence
CHAPTER 1
GENERAL PROVISIONS
Sec.
101, Short title of title.

102. Application of title,

103. Dpefinitions.

-19-




§ 101. short citle of title.
This title shall be known and may be cited as the Eminent domain
Code.

Source: Section 10I.

§ 102, Application of title.

This title provides a complete and exclusive procedure and law to
govern all condemnations of property for public purposes and the
assessment of damages.» Nothing in this title shall affect the
jurisdiction or power of the Public Utility Commission or any statute
providing for the assessment of benefits for public improvements on
the properties benefited. Nothing in this title shall enlarge or

diminish the power of condemnation given by law to any condemnor,

Source: Sectlon 303.

Commant: |t |s intended that the code shall be
the exclusive procedurs for all congemnarions,
The Pennsyivania Rules of CIvit Procedure
supplement the code oniy ¢ the code |s silent,
The publle utitity axception contained in former
section 90! which provided that the code did not
apply to mcondemnationis] of rights=of-way or
easements for occupation by water, electric, gas,
oit and/or petroteum products, tetephone or
telegraph |ines used direct!y or Indirectty in
turnishing service to the pubtle{.]™ has not been
codlfled, Consaquentiy, the code spplies to all
pubifc utllity condemnations. Also, see comment
to section 306.

§ 103. Definitions.

Subject to additional definitions contained in supsequent

provisions of this title which are applicable to specific provisions

~20-
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of this title, tne following words and phrases when used 1n =n1s
shall have the meanings given to them in this section unless :ne
context clearly indicates otherwise:

"Acquiring agency.” Any entity, including the Commonwealtn,
vested with the power of eminent domain by the laws of this
Commonwealth.

"Acquisition cost." General damages or, in the event of amicapile
acquisition, the price paid by the acguiring agency.

"Business." Any lawful activity, except a farm operation,
conducted:

(1) primarily for the purchase, sale, lease or rental of
personal or real property or for the manufacture, processing or
marketing of products, commodities or any other personal propertcy;

{2) primarily for the sale of services to the public;

({3) by a nonprofit organization; or

{4} solely for the purpose of qualification for damages
under section 901(a) and (b)(l) and (5) (relating to moving and
related expenses of displaced persons) for assisting in the
purchase, sale, resale, manufacture, processing or marketing of
products, commodities, personal property or services by the
erection and maintenance of an outdoor advertising display whether
or not the display is located on the premises on which any of the
above activities are conducted.

*Condemn.* To take, injure or destroy property by authority of

law for a public purpose.
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Comment: The reference *o arivate property is
deletea, See City of Chester v. Commonweaitn of
Pennsylvanla, Cepartment ot Transportation, 4995
Pa, 382, 434 A.2d 69% (1981) wiTh respect +o the
constitutrionat entitiement of a pollitical
subdivision to receive compensation when its
property Is condemned by the Commonwealth,

*Condemnee,® The owner of a property interest taken, injured or
destroyed. The term does not include a mortgagee, judgment creditor
or other lienholder.

"Condemnor.* The acquiring agency, including the Commonwealtn,
that takes, injures or destroys property by authority of law for a
public purpose.

Comment: See comment o "condemn,™

"Court." The court of common pleas.

"Displaced person." Any condemnee or other person not illegally
in occupancy of real property onh or before the date of acgulsition wno
moves from the real property, moves his personal property from tne
real property or moves or discontinues a business or farm operation
for one of the following reasons:

(1) The acquisition of the real property, in whole or in
part, for a program or project.

(2) Written notice from the acquiring agency of intent to
acquire or order to vacate the real property.

(3) Solely for the purpose of section 90l1(a) and (o)(l) and

{5) (relating to moving and related expenses of displaced

persons), the acquisition or written notice of intent to acguire
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or order to vacate the real property on winich tne person concuc:s

a business or farm operation.
A displaced person shall include a person who was in occupancy of
real property on the date cof acquisition notwithstanding che
termination or expiration of a lease entered into before or after
acquisition or written notice from the acquiring agency of intent
acquire or order to vacate the real property.

Comment: The last sentence of this definition
reverses Hindsley v. Township of Lower Merlon, 25
Pa. Commonwealfh Ct. 455, 360 A,2d 297 (1976),
which ruled that sincs the Hindsleys, who wers
tenants In possession of property at the time |+
was sold t0 the township, had entered into a
lease with the township subsequent to its
acquisition of the property, they were not
displaced persons upon explration of the lease,

The phrase “on or before the date of acquisition®
contalned in the Introductory paragraph of the
definition ensuras that persons wno move onto the
real property after the date of acquisitian are
not included as displaced persons. The other
changes In the Introductory paragraph are of a
claritying nature,

tie

[=ge)

*Farm operation.® Any activity conducted solely or primarily for

the production of one or more agricultural products or commodities,

including timber, for sale or home use and customarily producing :tnhese

products or commodities in sufficient quantity to be capable of

contributing materially to the operator‘s support.

*Natural disaster,® A disaster officially declared as a natural

disaster by the Governor.
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"personal property." Any tangible property not consicdered =5 za
real property for purposes of general damages dander the laws of zais
Commonwealth.

*Program or project.® Any program or project undertaken oy or for
an acquiring agency as to which it has the authority to exercise tne
power of eminent domain.

Source: Sectlion 201,

CHAPTER 3
PROCEDURE TO CONDEMN
Sec.
30l., Venue.
302. Declaration of taking,
303, Security required.
304. Recording notice of condemnation.
305. Notice to condemnee,
306. Preliminary objections,
307. Possession, right of entry and payment of compensation,
308. Revocation of condemnation proceedings.
309. Right to enter property prior to condemnation.
310. Abandonment of project.
§ 301. Venue,
All condemnation proceedings shall be brought in the court of cne
county in which the property is located or, if the property is located

in two or more counties, in the court of any cne of the counties,




Where zhe property is located 1n two or more counties and a Sroceec.ns
is commenced in the coutt of one of the counties, all supsequent
proceedings regarding the same property shall be brought in tne same
county.

Source: Section 401.

Comment: The jurisdiction of the court of common

pleas over condemnation proceedings is covered by

42 Pa,C.S. § 931 (orliginal jurisdictlion and

venue),
§ 302. Declaration of taking.

(a) condemnation and passage of title.--Condemnation under =hx
power of condemnation given by law to a condemnor shall be effecred
only by the filing in court of a declaration of taking with zhe
security required under section 303(a) (relating to security
required). The title which the condemnor acguires in the property
condemned shall pass to the condemnor on the date of the filing and
the condemnor shall be entitled to possession under section 307
(relating to possession, right of entry and payment of compensaticn).

(b} Contents.--The declaration of taking shall be in writing and
executed by the condemnor and shall be captioned as a proceeding in
rem and contain the following:

(1) The name and address of the condemnor.

(2) A specifi¢c reference to the statute and section
under which the condemnation is authorized.

{3) A specific reference to the action, whether by

ordinance, resolution or otherwise, by which the declaration of
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“3iking was authorized, including the date wnen zne aczion was
caken and the place where the record may be examined.

(4) A brief description of the purpose of the condemnation.

(S) A description of the property condemned sufficient for
identification, specifying the municipal corporation and the
county or counties where the property taken is located,
a reference to the place of recording in the office of the
recorder of deeds of plans showing the property condemned or a
statement that plans showing the property condemned are on the
same day being lodged for record or filed in the office of the
tecorder of deeds in the county in accordance with section 304
(relating to recording notice of condemnation).

(6) A statement of the nature of the title acquired, if
any.

(7) A statement specifying where a plan showing the
condemned property may be inspected in the county in which the
property taken is located.

(8) A statement of how just compensation has been made

or Secured.

(c) More than one property included in declaration.~~The

condemnor may include in one declaration of taking any or all of the

properties specified in the action by which the declaration of taking

was authorized.

{d) Fee.--The prothonotary shall charge one fee for filing eacn

declaration of taking, which shall be the same regardless of the

numoer Qf properties or condemnees included.
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(a) fFiling.--The condemnor snall file witnin one year of zre
action authorizing the declaration of taking a declaration of taking
co;e:ing all properties included in the authorization not otnerwise
acquired by the condemnor within this time.
Source: Subsection ta) derived from section
402(a); subsection (b) derived from section
402(b); subsectlon (c) derived from flirst
sentence of sectlion 402(c); subsection (d)
derived from tast sentence of sectlon
402(c); and subsectlon (e) derlved from
section 402(d).

§ 303. Security required.

(a) Bond.--Except as provided in subsection (b), every condemnor
shall give security to effect the condemnation by filing with che
declaration of taking its bond, without surzrety, to the Commonwealtn
for the use of the owner c¢f the property interests condemned, the
condition of which shall be that the condemnor shall pay the damages
determined by law.

(b) Pledge of tax revenues.--Where a condemnor has the power af
taxation, it shall not be required to file a bond with the declaration
of £akinq. The funds raised, or authorized by law to be raised, by
the power of taxation of the condemnor shall be deemed pledged and are
made security for the payment of the damages determined by law.

(c} Insufficient security.--The court, upon preliminary
objections of the condemnee under and within the time set forth in

section 306(a) (relating to preliminary objections), may require =t

condemnor to give bond and security as the court deems proper if 1t
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appears to tne court that the bond or power of taxation of :ne
condemnor is not sufficient security.

MQ_: Subsection (a) derived from section

403(a); subsection (b) derlved trom section

403(b); and subsectlon (¢) derived from section

403(c).
§ 304. Recording notice of condemnation,

(a) county of recording.--Tne condemnor, upon filing its
declaration of taking, shall on the same day lodge for record a notica
of the declaration in the office of the recorder of deeds of the
county in which the property is located. If the property is located
in two or more counties, the notice shall be recorded in each county.

(b) Notice and recording requirements,--The notice shall speci?
the court term and number of the declaration of taking and the date :.:
was filed and shall contain a description or plan of the property
condemned sufficient for identification and the names of the owners of
the property interests condemned, as reasonably known to the
condemnor, and shall be indexed in the deed indices showing the
condemnee set forth in the notice as grantor and the condemnor as
grantee, If plang are tq be recorded as part of the notice they shall
be submitted on standard legal size paper., If plans are to be filed:
as part of the notice, they shall be in legible scale and filed in a
condemnation bock or file or microfilmed, with a notation as to the
condemnation book and page number, file number or microfilm number zo

be made by the recorder on the margin of the notice. Upon the notice
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se1ng assigned a book and page numper by the recorder of deeds tae
condemnor shall file with the prothonotary under the caption of rtne
declaration of taking a memozandum of the book and page numper in
which the notice is recorded,

{c) Fees.--The recorder shall receive as a fee for recording eacn
notice the sum of §5 plus §1 for each page recorded after the ficsc
and for filing plans $2.50 for each page or sheet of plan filed and

253¢ for each name indexed.
Source: Subsection (a) derivad from first and
second sentences of section 404; subsection (b)
derived from remainder of saction 404 except
panultimate sentence; and subsection (¢) derived
trom penultimate sentance of section 404,

§ 305. Notice to condemnee,

(a) Written notice.--Within 30 days after the filing of the
declaration of taking, the condemnor shall give written notice of tne
filing to the condemnee.

(b) Service,--The notice shall be served within or without chis
commonwealth, by any competent adult, in the same manner as in a civil
action or by registered mail toc the last known address of the
condemnee, If service cannot be made in this manner, then service
shall be made by posting a copy of the notice upon the most public
part of the property and by publication of a copy of the notice,
omitting the plot plan required by subsection (c)(8}), one time each in

one newspaper of general circulation and the legal journal, if any,

published in the county.
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(z) Conteats.--The notice Lo be given the condemnee snall scaza:

(1) The caption of the case.

(2) The date of filing of the declaration of taking and :he
court term and number.

(3} The name of the condemnee to whom it is direcced.

{4) The name and address of the cocndemncr.

(5) A specific reference to the statute and section
under which the condemnation action is authorized,

(6) A specific reference tc the action, whether by
ordinance, resolution or otherwise, by which the declaration
of taking was authorized, including the date when the action
was taken and the place where the record may be examined.

{7) A brief description of the purpose of the
condemnation.

(8) A statement that the condemnee's property has oeen
condemned and a reasonable identification of the property in
the case of a total taking and, in the case of a partial
taking, a plot plan showing the condemnee's entire property
and the area taken.

{9) A statement of the nature of the title acquired.

(10) A statement specifying where a plan showing the
condemned property may be inspected in the county in which
the property taken is located.

{11) A statement of how just compensation has peen made

or secured.
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(12) A statement that, Lf the condemnee wisnhes to cnallenge
the power or tne right of the condemnor to appropriate tne
condemned property, the sufficiency of the security, the procedure
followed by the condemnor or the declaration of taking, ne shall
file preliminary objections within 30 days after being sezved witn
notice of condemnation,
(d) compliance.--Service of a copy of the declaration of taking,
together with the information and notice required by subsection
{c)(2), (8) and (l12), shall constitute compliance with the notice
requirements of this section.
(e) Proof of service.--The condemnor shall file proof of service
of the notice.
Source: Subsection (a) derlved from section
40%5(a); subsectlon (b) derived from section
405(b); subsection (¢) derived trom section
40%(c); subsectlon (d) derlved from saction
40%(d); and subsection (@) derlved from section
405(e),

§ 306. Preliminary objections.

{(a) Filing and exclugive method of challenging certain
matters.--Within 30 days after being served with notice of
condemnation, the condemnee may file preliminary objections to the
declaration of taking. The court upon cause shown may extend the time
for EFiling preliminary objections. Preliminary objections shall ce
limited to and shall be the exclusive method of challenging:

{l) The power or right of the condemnor to appropriate the

condemned property unless it has been previously adjudicated.
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(2) The sufficiency of the securizy.
(3) The declaration of taking.
{4) Any other procedure followed by the condemnor.

{b) Waiver.--Failure to raise by preliminary objections the
issues listed in subsection (a) shall constitute a waiver,

(c) Grounds to be stated.--Preliminary objections shall state
specifically the grounds relied on.

(d) When raised.--all preliminary objections shall be raised at
one time and in one pleading. They may be inconsistent.

(e) Service.,--The condemnee shall serve a copy of the preliminary
objections on the condemnor within 72 hours after f£iling thenm.

(f) Disposition.--The court shall determine promptly all
preliminary objections and make preliminary and final orders and
decrees as justice shall require, including the revesting of title,

If an issue of fact is raised, the court shall take evidence by
depositions or otherwise. The court may allow amendment or direct :tne
filing of a more 3pecific declaration of taking,

(g) Costs, expenses and damages,--If preliminary objections whx;h
have the effect of terminating the condemnation are sustained, the
condemnee shall be reimbursed by the condemnotr for reasonable
appraisal, attorney and engineering fees and other costs and expenses
actually incurred and for any damages for losses sustained because of
the condemnation proceedings. These costs, expenses and damages snhaill
be assessed by the court unless either party within 30 days after =ne

entry of the order sustaining the preliminary objections demands a
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jdry crial to determine any damages for losses sustained o

condemnee.

Source: Subsection (a) derived from section

406(a) except last sentsnce; subsection (b)
derived from last sentence of section 406(a);
subsection (¢) derived from section 406(b);
subsection (d) derlved from section 406(c);
subsection (e) derived from section 406(d);
subsection (f) derlved from section 406(e); and
subsection (g), new,

Comment: |T Is Intended that the phrase "unitess

[+ has been previcusly adjudlicated" contalned in
subsection (a)(i) Includes [ssues decided by the
Pennsyivania Public Utliity Commission in a
certificate of necessity proceeding.

The following courses of actlon would seem to be
available to condemnors [f they believe that
praliminary objaections have been flled for the
purpose of delay:

(1) 42 Pa.C.S. § 702.) (expedited appeals
in eminent domain proceedings), (Proposed)

(2) 42 Pa.C.S5, § 726 (extraordinary
jurlsdiction) and Pa, R,A.RP. 3309
{appllcation tor extracrdinary reilef),

(3) 42 Pa.C.S. Ch, 83, Subch, E (wrongfut
use of clvii proceedings).

Subsaction (g) provides a procedurs In this
section for assessing costs, expenses and
damages. Under former section 406, these costs,
expanses and damages were assessed as provided In
former section 408, Subsaction (g) Is moceled
atYer former sectlon 408 with two modifications,
The court no longer has the discretionary

author !ty to refer the ascertainment and
assessmant of costs, expenses and camages to
viewers, and either party has the rignt to demand
a jury trlal to determine damages,
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§ 307. possession, right of entry and payment of compensation.

(a) Possession or right of entry of condemnor.--The concdemnor,
after the expiration of the time for filing preliminary objections oY
the condemnee to the declaration of taking, shall be entitled to
possession or right of entry upon payment of, or a written offer to
pay to the condemnee, the amount of just compensation as estimaced oy
the condemnor. However, the condemnot shall be entitled to possession
or right of entry upon an easement without the payment of or offer to
pay the estimated just compensation if the condemnor has the rignt to
assess the property for benefits. If a condemnee or any other person
then refuses to deliver possession of permit right of entry, tne
prothonotary upon praecipe of the condemnor shall issue a rule,
returnable in five days after service upon the condemnee or the other
person, to show cause why a writ of possession should not issue, The
court, unless preliminary objections warranting delay are pending, =ay
issue a writ of possession conditioned except as provided in this
subsection upen payment to the condemnee or into court of the
estimated just compensation and on any other terms as the court may
direct,

(b) Tender of possession or right of entry by condemnee,--iIf
within 60 days from the filing of the declaration of taking the
condemnocr has not paid just compensation as provided in subsection
(a), the condemnee may tender possession or right of entry in writing

and the condemnor shall then make payment of the just compensation dd
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the condemnee as estimated oy the condemnor. If tne condemnor fails
to make the payment, the court, upon petition of the condemnee, may
compel the condemnor to file a declaration of estimated just
compensation or, if the condemnor fails or refuses to file the
declaration, may at the cost of the condemnor appoint an impartial
expert appraiser to estimate just compensation. The court may, afcer
hearing, enter judgment for the amount of the estimated just
compensation.

(¢} Ccompensation without prejudice.--The compensation pald under
subsections (a) and (b) shall be without prejudice to the rights of
either the condemnor or the condemnee to proceed to a final
determination of the just compensation, and any payments made shall ce
considered only as payments pro tanto of the just compensation as
finally determined. Pollowing the rendition of the verdict, the ccur:
snall mold the verdict to deduct the estimated just compensation
previously paid by the condemnor, However, in no event shall the
condemnee be compelled to pay back toc the condemnor the compensatzion
paid under subsection (a) or (b), even if the amount of just
compensation as finally determined is less than the compensation paid.

Source: Subsection (a) derived from section
407(a); subsectlon (b) derived from sectlion

407(b); and subsecrion (c) derivad from section
407(c).

Comment: Subsection (a) provides that a
condemnor 13 entltied to possession or right of
entry upon an easement without the payment of ar
otfer to pay estimated just compensation if the
condemnor has the right to assess the property
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for henefits such as in sewer constructicn
projects. Condemnees are rarely dispossessed in
these cases, and the general damages for the ioss
of the easement are often less than the resulting
benet!t assessment, (Consequently, theres is no
reat need to provide the condemnee with estimated
Just compensation, Section 308(d) operates to
cover reimbursement for any costs, expenses and
damages incurred by the condemnee when the
property is retinquished,
Subsection (a) also permits a condemnor to ocbtain
8 writ of possession not onty against a condemnee
but also against any person, Including a tenant,
who refuses to detlver possession or permit rignt
of entry.
Subsection (¢) clarifles the pro tanto provision
by requiring the court to mold the verdict to
deduct the estimated just compensation previously
paid by the condemnor,

§ 308. Revocation of condemnation proceedings.

(a) Dpeclaration of relinguishment.--The condemnor, by filing a
declaration of relinquishment in court within two years from the
filing of the declaration of taking and before having made tne paymentc
provided in section 307(a) or (b) (relating to possession, right of
entry and payment of compensation) or as to which the condemnee has
not tendered possession of the condemned property as provided in
section 307, may relinquish all or any part of the property condemned
that it has not taken actual possession of for use in the
improvement. The title shall then revest in the condemnee as of the
date of the filing of the declaration of taking and all mortgages and

other liens existing as of that date and not thereafter discharged

shall he reinstated.
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(5) Notice.--Notice Oof the relinquishment shall ce recozded .a
the office of the recorder of deeds of tne county in wnich cne |
property taken is located, with the condemncr as the grantor and cne
condemnee as the grantee, and the notice of the relinquisanment shall
be served on the condemnee in the same manner as provided for service
of the declaration of taking,

(¢) Fees.--The fees payable to the recorder for recording tne
notice of relinquishment shall be in the same amounts as provided 1in
section 304(c) (relating to recording notice of condemnation),

{d) costs, expenses and damages.--Where condemned property 1.s
relinquished, the condemnee shall be reimbursed oy the condemnor for
reasonable costs, expenses and damages as provided in section 306(g)
(relating to preliminary objections).

{e) Agreement.-~-The condemnor and the condemnee, without tne
filing of a declaration of relinquishment, may by agreement effect a
revesting of title in the condemnee which agreement shall be properly
recorded.

Source: Subsectlion (a) derlived from flrst
sentence of sectlon 408; subsection (b) derlived
from second sentsnce of section 408; sybssction
(c) derived from third sentence of section 408;
subsactien (d) derlved trom fourth sentence of
section 408; and subsection (e) derived from last
sentance of section 408,

Comment: The time |imitation for flling a
declaration of rellnquishment contalned in
subsection (a2) s extended from one year to two
years specificaliy to address probilems involved

In targe projects with greater time lag between
design ana construction,
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The phrase "and not tnereafter discnargea"
coentained In the last sentence of subsection (a)
clarities existing taw,

The procedure for reimbursement for the
condemnee's costs, expensas and damages |s

provided In section 306({g). See comment to
section 306,

§ 309. Right to enter property prior to condemnation.
prior to the filing of the declaration of taking, the condemnor

or its employees or agents shall have the right to enter upon any
land or improvement which it has the power t¢ condemn in order to
make studies, surveys, tests, soundings and appraisals. However,
the owner of the land or the party in whose name the property is
assessed shall be notified ten days prior to entry on the property.
Any actual damages sustained bi the owner of a property interest in
the property entered upon oy the condemnor shall be paid by the
condemnor and shall be assessed by the court or viewers in the sare
manner as provided in section 306(g) (relating to preliminary
objections). The exercise of this right of entry by the condemncr
shall neither constitute a condemnation nor be interpreted as a
notice of an intent to acquire the real property.

Source: Sectlon 409.

Comment: The last sentence of this sectlion

clarifles existing taw,

§ 310. Abandonment of project.

(a) Disposition of property.--If a condemnor has condemned a f=e

and then abandons the purpose for which the property has been
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zondemned, sne condemnor may dispose of 1t 3y sale or sinarwise. I
zne property nas not Deen suostantially improved, 1z may nor ce
disposed of within three years after condemnation witaout first ceing
offered to the condemnee at the same price paid to tne condemnee 3y
the condemnor. I[f the property i3 not located within tne corpora:ze
boundarieg of a county of the first or second class and has not ceen
substantially improved and was devoted to agricultural use at e z:ime
of the condemnation, it may not be disposed of within 12 years af:er
condemnation without first being offezed to the condemnee at the sama
ptice paid to the condemnee by the condemnor,

(b) Notice.--The condemnee ahall be served with notice of ::e
offer in the same manner as prescribed for the service of notices Ln
saction 30S(b) (relating to notice to condemnee) and shall have 30
days after receipt of notice to make written acceptance,

(c) Certain conditional offers prohibited,--The condemner nay ~c:
condition any offer required to be made to a condemnee undet
subsection (a) on the payment by the condemnee of additional fees,
real estate taxes or payments in lieu of taxes or other costs.

(d) Definitions.--As used in this section the following words and
phrases shall have the meanings given to them in this subseczion:

*Agricultural commodity.® Any plant and animal products incliding
christmas trees produced in this Commonwealth for commerciral purposes.

*aAgricultural use," Use of the land for the purpose of producing
an agricultural commodity or when devoted to and meetling tne

cequirements and qualifications for paymeats of ostiheg compensacidn
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pursuant to a soil conservation program under an agreement with an

agency of the Federal Government, Land containing a farmhouse or

other buildings related to farming shall be deemed to be in

agricultural use.

Sec.

501.

s02.

503.

504.

503,

506,

507.

508.

509.

510.

S51l.

512,

513.

Sl4.

Source: Subsection (a) derived from section
410(a) except tast sentence; subsectlion (b)
derived from the last sentsnce of sectlon 410(a);
subsection (c) derived from sectlon 410(b); and
subsection (d) derived from section 410(c).

CHAPTER S

PROCEDURE FOR DETERMINING DAMAGES

Agreement as to damages,

Petition for appointment of viewers.

View.

Appointment of viewers.

Service of notice of view and hearing.
Additional condemnees, .mortgagees and intervention.,
Joint claims.

Appointment of trustee or guardian ad litem,
Furnishing of plans to viewers.

Powers of viewers,

Administrative matters for viewers' hearings.
Report of viewers.

Disagreement.

Filing of report of viewers.
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515. Reports.

516. =Right of appeal.
S17. Appeals.

518. Disposition of appeal.
519, Allocation of damages,

520, Waiver of viewers' proceedings and termination by
stipulation,

521, Liens and distribution of damages,

522, Payment into court and distribution.

§ 501. Agreement as to damages.

At any stage of the proceedings, the condemnor and the condemnee
may agree upon all or any part or item.of the damages and proceed to
have those parts or items not agreed upon assessed as provided in
this chapter. The condemnor may make payment of any part 6: item

agreed upon.

Source: Sectlon 501.

§ 502, pPetition for appointment of viewers.

(a) Contents of petiticn.-~A condemnor, condemnee or displaced
person may file a petition requesting the appointment of viewers,

setting forth:

(1) A caption designating the condemnee or displaced person
as the plaintiff and the condemnor as the defendant,

(2) The date of the filing of the declaration of taking and
whether any preliminary objections have been filed and remain

undisposged of.
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{3) In the case of a petition of a condemnee or displaced
person, the name of the condemnor.

{4) The names and addresses of all condemnees, displaced
persons and mortgagees known to the petitioner to have an interes:
in the property acquired and the nature of their interest.

(S) A brief description of the property acquired.

(6) A request for the appointment of viewers to ascertain
just compensation,

(b) Property included in condemnor's petition,--The condemnor may
include in its petition any or all of the property included in thne
declaration of taking.

(c) condemnation where no declaration of taking has been
filed.-~An owner of a property interest who asserts that his propercy
interest has been condemned without the filing of a declaration of
taking may file a petition for the appointment of viewers
substantially in the form provided for in subsection (a) setting for:tn
the factual basis of the petition, The court shall determine whether
a condemnation hag ecccurred, and if the court determines that a
condemnation has occurred, the court shall determine the condemnatioﬁ
date and the extent and nature of any property interest condemned.

The court shall enter an order specifying any property interest whicn
has been condemned and the date of the condemnation. A copy of tne
order and any modification shall be filed by the condemnor in the

office of the recorder of deeds of the county in which the property 1is
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locataed and shall be indexed in the deed indices showing tne condemnee
as grantor and the condemnor as grantee.

(d) Separate proceedings.--The court, in furtherance of
convenience or to avoid prejudice, may, on its own motion or on motion
of any party, order sepatrate viewe:s' proceedings or trial when more
than one property has been included in the petition,

Source: Subsection (a) derived from saction
502(a) and (b); subsection (b) darived from
sectlon 502(c); subsection (¢) derived trom
section 502(e); and subsection (d) derived from
section 502(g).

Comment: Former subsections (a) and (b),
concerning the contant of a patition for viewers
by a condemnee and condemncs, are combined in
subsection (a) for clarity,

Furthermore, displaced persons are Included in
subsaction (a) as having the right to petition
for the appointment of viewers,

More significantty, the petition is captioned In
the names of the parties and docketed to 2
difterent term and number from that ot the
declaration ot taking. This, without atfecting
the "in rem» nature of the declaration of taking,
el iminates the confusion caused when many
Individual cases are docketed under the same
number, o under the same number as the
deciaration of taking, and by appellate courts'
reporting cases with "in re” captions,

Only one property may be [ncluded In the petit+lion
for viewers of a condemnee or dispiaced person
under subsection (a). Former subsection (d)
which permitted consotildation has not been
codlfled,

Subsection (¢) ciarlties existing law, It
provides a procedure for ali damage actions where
no deciaration of taking has been flled. [t Is
conceptually derived from Section 10, Article |
and Section 4, Article X of the Censtitution of
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Pannsylvania and it applies to claims for actual
takings, for de facto takings and for
consequential or other special damages allowed
under Chapters 7 and 9, where no declaration of
taking has been f|led,

in order to provide more certainty In the
preceeding, subsection (¢) provides for court
determinations of whether a condemnation has
ocecurred, the condemnation date, If any, and the
axtent and nature of any property Interasts
condemned. Subsection (¢) also requires the
condamnor +o file a copy of the court order,
specifying any property Interest condemned, with
the appropriate recorder of deeds.

Former subsection (f) has not been codlfied, See
comment to section 504,
§ 503, View,

In every proceeding at least one of the viewers appointed shall oe
an attorney at law who shall be chairman of the board and who shall
attend the view., At least two of the three viewers appointed shall
view the property in gquestion.,

Source: Section 503.

§ 504, Appointment of viewers.

(a) General rule.-~-Upon the filing of a petition for the
appointment of viewers, the court, unless preliminary objections to
the validity of the condemnation or jurisdiction, warranting delay,
are pending, shall promptly appoint three viewers, who shall view the
premises, hold hearings and file a report. In counties of the first
class, the court may appoint an alternate viewer in addition to the
three viewers specifically appointed. The prothonotary shall promptly

not1fy the viewers of their appointment unless a local rule provides
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another method of notification, No viewer shall represent 3 clisnc =
testify as an expert witnass before the board.

(b} Service of petition for the appointment of viewers and order
appointing viewers.--The petitioners shall promptly send to all other
parties by registered mail, return receipt requested, a certified t:zu
copy of the petition for the appointment of viewers and a copy of tne
court order appointing the viewers if an order has been entered.

(c) Notice of views and hearings.--The viewers shall give notice
of the time and place of all views and hearings. This notice snall oe
given to all parties by net less than 30 days written notice by
registered mail, return receipt requested,

{d) Ppreliminary objections.--Any objection to the appointment of
viewers may be raised by preliminary objections filed within 30 days
after receipt of notice of the appointment of viewers. Qbjections :o
the form of the petition or the appointment or the qualifications of
the viewers in any proceeding or to the legal sufficiency or factual
basis of a petition f£iled under section 502(c) (relating to petjition
for appointment of viewers) are waived unless included in preliminacy
objections, An answer with or without new matter may be filed within
20 days of service of preliminary objections, and a reply to new
matter may be filed within 20 days of service of the answer., The
court shall determine promptly all preliminary objections and make any
orders and decrees as justice requires, If an issue of fact is

raised, the court shall conduct an evidentiary hearing or order tnat
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evidence be taken by deposition or otherwise, but in no event siall
evidence be taken by the viewers on this issue.

Source: Subsection (a) derived from first
paregraph ot section 504 and sectlon 803;
subsection (b) derived from second paragraph of
section 304; subsection (c) derived from third
paragraph of section 304; and subsection (d)
derived from last paragraph of section 504,

Comment: Subsection (b) obligates the moving party
+o sand to all parties a copy of the petition tor
the appolintment of viewers and a copy of the court
order appointing the viewers,

Subsection (&) provides that the viewers shatt give
at least 30 days written notice of the time and
place of all views and hearings.

The time for tiling preiiminary ‘objoc'flons to a
petition for appointment of viewers contained In
subsection (d) (s extended to 30 days. T™ris 30-day
time period for filing ot preiiminary odjections is
consistent with the corresponding provision in
section 306.

Subsection (d) [ncorporates a mechan!ism for raising
the [ssue of the legal sufficiency or factual basls
of a petition f1led under section 502(¢c). See
Jacobs v. Nether Providence Township, 6§ Pa,
Conmonweatth CT. 594, 297 A,2d 550 (1972).

Subsection (d) aiso permits an answer to
pratiminary objections and a reply to any new
matter raised In the answer, This recognizes that
pleadings following the preliminary objections are
necessary in circumstances where there are
underiying fssues of fact and the petition for
appointment ot viewers and the preliminary
objections have not put them at [ssue,

The last sentence of this subsection ctarifles

existing iaw and pronibits the viewers frem taking
avidence on an [ssue of fact.

§ 505. Service of notice of view and hearing.

Notice of the view and hearing shall be served, within or witaou:
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this commonwealthn, by any competent adult in the same manner as a
civil action or by registered mail, return receipt requesced, to tne
last known address of the condemnee and condemncr. If service cannot
be made in the manner provided, then service shall be made by posting
a copy of the notice upon a public part of the property and by
publication, at the cost of the condemnor, ofice in a newspaper of
general circulation and once in the legal publication, if any,
designated by rule or order of court for publication of legal notices,
published in the county. Proof of service and the manner of service
shall be attached to the viewers' report,

Source: Sectlion 508,

§ 506. Additional condemnees, mortgagees and intervention.

{(a) 1Identification.--The condemnee, at or before the hearing at
which his claim is presented, shall furnish the viewers and the
condemnor with the names and addresses of all other condemnees known
to the condemnee to have an interest in his property and the nature of
their interests and the names and addresses of all mortgagees known to
the condemnea.

(b) Notice.--The viewers shall notify by written notice all
persons who are so disclosed as having an interest in the property and
all mortgagee; of the pendency of the proceedings and of subsequent
hearings. 1If the additional condemnees and mortgagees have not
received 20 days notice of the hearing, the viewers shall, upon

reguest, adjourn the hearing to allow notice.
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(c) Intervention.--The court may permit a mortgagee, judgment
creditor or other lienholder to intervene in the proceedings where nis
interest is not adequately protected, but he shall not be a party to
the proceedings unless he has intervened.
EEE:SSf Subsection (a) derived from first
sentence of sectlon 506(a); subsectlion (b)
derived from second and tast sentences of section
506(a); and subsection (c¢) derivea from section
506(b).

§ 507. Joint claims,

(a) Required.--The claims of all the owners of the condemned
property, including joint tenants, tenants in common, life tenants,
remaindermen, owners of easements or ground tents and all others
having an interest in the property and the claims of all tenants, 1f
any, of the property, shall .be heard or tried together,

(b) Apportionment of damages.--The award of the viewers or the
verdict on appeal from the viewers shall, first, fix the total amount
of damages for the property and, second, appertion the total amount of
damages between or among the several claimants entitled to damages,

(c) Separate hearings.--Claims for special damages under section
901 (relating to moving and related expenses of displaced persons) may
be heard or tried separately.

Source: Subsection (a) derived from section
507(a); subsection (b) derived from section

507(a); and subsection (¢) derived from gection
507(b).

~48-




§ 508. Appointment of trustee or guardian ad litem,

The court on its own motion may, or on petition of any party ia
interest shall, appoint a trustee ad litem or guardian ad litem, as
may be appropriate, in accordance with general rules.

Source: Sectlion 508,

§ 509, Furnishing of plans to viewers,

The condemnor shall furnish the viewers at or before the view witn
a plan showing the entire property involved, the improvements, the
extent and nature of the condemnation and any other physical data,
including grades, as may be necessary for the proper determination of
. just compensation. If, in the opinion of the viewers, the plans are
insufficient, they may require the submission of supplemental plans.
Copies of the plans shall be furnished at the same time, without cost,
to the condemnee upon written request. If the condemnor does not
furnish a plan or the condemnor's plans are insufficient, the couret,
on application of the condemnee, may charge to the condemnor, as

costs, reasonable expenses for plans furnished by the condemnee,

Source: Section 509.

§ 510, Powers of viewers,

The viewers shall have power to adjourn the proceedings from time
to time. Upon request of the viewers or a party, the court which
appointed the viewers shall issue a subpoena to testify or to produce
books and documents, All the viewers shall act, unless prevenzed by

sickness or other unavoidable cause, but a majoricy of the viewers nay
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hear, determine, act upon and report all matters relating to tne View

for which they were appointed. The provisions of this section shall
not be affected by the appointment of an alternate viewer as provided
for in section 504 (relating to appointment of viewers).

Source: Section 510,

§ 511, Administrative matters for viewers' hearings,
(a) PFacilities.--all viewers' hearings shall be held publicly in
a suitable place within the county designated by the court.
(b) Stenographic notes,--Whenever in the opinion of the viewers
it i3 desirable, accurate stenographic notes of hearings shall e
taken, and copies of the notes shall be furnished to the parties
interested when desired upon payment of a sum fixed by the rules and
regulations of the respective court.
Source: Subsection (a) derived from section 806;
and subsection (d) derlved from section 807,
§ 512, Report of viewers,
The viewers shall f£ile a report which shall include in brief and
concise paragraph form:

(1) The date of their appointment as viewers.

(2) A reference to the notices of the time and place of view
and hearing with proof of service of notices, which shall ce
attached to the report.

(3) A copy of the plan showing the extent of the taking or
injury upon which the viewers' award is predicated and a statement

of the nature of the interest condemned.
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(4) The date of the filing of the declaration of taking.

(5) A schedule of damages awarded and benefits assessed, to
and by whom payable, and for which property, separately stated as
follows: gqeneral damages, moving and removal expenses, business
dislccation damages and other items of special damages authorized
by this title and the date from which damages for delay shall ne
calculated.

(6) In the case of a partial taking, a statement as to the
amount of the general damages attributable as severance damages to
the part of the property not taken, if the apportionment has veen
requestaed in writing by the condemnee.

(7) Where there are several interests in the condemned
property, a statement of the total amount of damages and the
distribution between or among the several claimants.

(8) wWhether there are other claimants to any interest or
estate in the property condemned and the viewers' determination of
the extent, if any, of each interest in the property and in the
award,

{9) Their rulings on any written requests for findings
of fact and conclusions of law submitted to them.

(10) Other matters they deem relevant,

So_ur‘cg_: Paragraph (1) derived from sectlion
S511(1); paragraph (2) derlived from section
S511(2); paragraph {3) derlived from sectlon
S11(3); paragraph (4) derlved from sectlon
5it(4); peragraph (5) derived from section

511(5); paragraph (6) derlived from saction
St1(6); paragraph (7) derlved from sectlion
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5)1(7); paragraph (8) derived from section 5i1(8);
paragraph (9) derived frem sectlon 511(3); and
paragraph (10) derived from section 511(10).
Commant: Paragraph (4) conforms with section
502(c) which provides that the court determines

the date of condemnation where no declaration of
taking has been f!led,

§ 513, Dbisagreement.
If a majority of the viewers do not agree on a decision, three new
viewers shall be appointed by the court upon application of any

interested party.

Soyrce: Sectlon 5i2.

§ 514, Filing of report of viewers.

The viewers shall file their report within 30 days of their final
hearing or within 30 days from the filing of the transcription of the
stenographic notes of testimony., The transcription shall be filed
within 30 days of the final hearing. Ten days before the £iling of
their report, the viewers shall mail a copy of the report to all
parties or their attorneys of recotd, with notice of the date of the
intended filing and that the report shall become final unless an
appeal is filed within 30 days from the date the report is filed.
Prior to the £iling of their report they may correct any errors in the

report and give notice to the persons affected.

Source: Section 513,

§ 515, Reports,

The viewers may include in one report one or more properties or
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claims under section 901 (relating to moving and related expenses of
displaced persons) referred to them under the same or separate
petitions if the properties are included in the same declaration of
taking. The viewers may file a separate report for expenses and
damages under section 901, Each report shall be final as to the
property or properties included and subject to separate appeal.

source: Sactlon 5l4.

§ 516, Right of appeal.

{a) General rule.--Any party aggrieved by the decision of the
viewers may appeal to the court, Thq.appeal shall raise all
objections of law or fact to the viewers' report. The appeal shall be
signed by the appellant or his attorney or his agent, and no
verification shall be required. any award of damages or assessment of
benefits, as the case may be, as to which no appeal is taken shall
become final as of course and shall constitute a final judgment.

(b) Consolidation.--The court, on its own motion or on
application of any party in interest, may consolidate separate appeals
involving only common questions of law as one proceeding.

(¢) Cross appeals.--If a timely appeal is filed by a party, any
other party may file an appeal within 15 days of the date on which the
first appeal was filed. An appeal may be taken from less than all of
an award.

(d) Withdrawal.--No appeal may be withdrawn without the consent
of all parties.

Source: Subsection (a) derlved fram flrst
paragraph of sectlon 515; subsection (b) derived
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from second paragraph of sectlon 515; subssection
(¢) derlved from last paragraph of section 515;
and subsection (d), new,

Comment: Subsection (c) |s patterned atter the
corrosponding Rule of Appeltate Procedure (No.
903(b)). whereas former saction 5t5(c) permitted
additional time tfor flilng an appeal by one class
of condemnee only, subsection (¢) ailows
addltlonai time for any party interested in flling
a cross-appeal. For example, a party who wants to
appeat 8 particular finding of fact or law by the
viewers, since the other party has sppealed the
award, would be perm|tted to do so. |f the
finding !s not appealed, case law Indicates that
the finding could not be objected to at the

trlal. Jennings v. Depariment of Transportation,
38 Pa, Conmmonweaith Ct. 206, 39% A.2d 582 (1978),
aft'd per curlam, 487 Pa, 45, 408 A,2d 846 (1979),

Subsection (d) codifies the long=standing rule
that a party to a condemnation proceeding who
appeats an award of the viewers may not wlthdraw
his appeai without the consent of the other
parties, See Brown v, Corey and Paterson, 43 P,
495 (i863). Thls subsectlion reverses the ryle
announced In Farrington v, Pennsyivania Department
ot Transportetion, 3% Pa, Commonwealth Ct. 373,
387 A.2d 136 (1977), aff'd per curlam, 489 Ps,
400, 414 A.2d 128 (1980), |In Farrington, the
court altowed the condemnees to withdraw
unliateraliy thelr appeal from an award of the
viewers where the condemnor did not also appeal.

§ 517. Appeals.
(a) Contents.--The appeal shall set forth:
(1) The name of appellant and appellee.
(2) A brief description or identification of the property
involved and the condemnee's interest.

(3) A reference to the proceedings appealed from and the

date of the filing of the viewers‘ report,
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(4) Objections, if any, to the viewers' report, other
than to the amount of the award.
(5) A demand for jury trial, if desired. If the

appellant desires a jury trial, he shall at the time of filing the

appeal endorse the appeal or file separately a written demand for

jury trial, signed by him or counsel. If no demand for jury trial
is made by the appellant, any other party may file a written

demand for jury trial within 1S days after being served with a

copy of the appeal. If no party makes a demand for a jury trial

as provided in this section, the right to jury trial shall be
deemed to have been waived, and the court shall try the case
without a jury.
{b) Service.--The appellant shall serve a copy of the appeal on
all other parties within five days after filing the appeal. Proof of
service of a copy of the appeal shall be filed by the appellant.
{c) Other pleadings not required,--No other pleadings shall be
required and the cause shall be deemed at issue.
Source: Subsectlon (a) derived from sectlon
S5t6(a); subsection (b) derived from section
516(b); and subsection (c) derlived from section
5i6(¢).,

§ 518. Disposition of appeal.

All objections, other than to the amount of the award, raised by
the appeal shall be determined by the court preliminarily. The court
may confirm, modify or change the report or refer it back to the same

or other viewers, A decree confirming, modifying or changing the




report constitutes a final order. The amount of damages shall oe
determined by the court unless a jury trial has been demanded. At the
trial of the case, the condemnee shall be the plaintiff and the
condemnor shall be the defendant.

Source: Section 517,

§ 519. Allocation of damages.

(a) Severance damages.--Upon appeal from an award of viewers, the
court, upon the request of the plaintiff, shall, after the jury or the
court, if the trial is without jury, has returned its general verdict,
make a specific¢ finding and allocation.of the amount of the general
verdict attributable to severance damages to the part of the property
not taken.

(b) Other damages.--The jury, or the court in a trial without a
jury, shall make specific findings as to the portion of the verdict
allocated to general damages, moving and removal expenses, business
dislocation damages and other items of special damages authorized by
this title, except reasonable appraisal, attorney and engineering fees
recoverable under sections 306 (relating to preliminary objections),
308 (relating to revocation of condemnation proceedings), 709
(relating to condemnee's costs where no declaration of taking filed)
and 710 (relating to limited reimbursement of appraisal, attorney and
engineering fees), which shall be determined by the court in an
appropriate case.

Source: Subsectlion (a) derived from section

518(a); and subsectton (b) derlved from section
518(b).
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§ 520, Waiver of viewers' proceedings and termination by
stipulation.

(a) wWaiver of viewers' proceedings,--The condemnor and condemnee
may, by written agreement filed with and approved by the court, waive
proceedings before viewers and proceed directly to the court on agreed
issues of law or fact. The proceedings shall then be the same as on
appeal from a report of viewers.

(b} Termination by stipulation.--At any time after filing of a
petition for the appointment of viewers, the parties may by
stipulation filed with the prothonotary terminate the viewers'
proceedings as to all or part of the properties involved and stipulate
that judgment may be entered for the amount of damages agreed on for
each property interest covered by the stipulation. A copy of the

stipulation shall be filed with the viewers,

Source: Subsectlion (a) derived from section
520(a); and subsection (b) derlived from section
520(b),

§ 521. Liens and distribution of damages.

(a) Liens.--Damages payable to a condemnee under sections 701
(relating to just compensation) through 707 (relating to removal of
machinery, equipment or fixtures), 713 (relating to delay
compensation), 714 (relating to consequential damages), 715 (relating
to damages for vacation of roads) and 901(b)(l) and (2) (relating to
moving and related expenses of displaced persons) shall be subject to
a lien for all taxes and municipal claims assessed against the

property and to all mortgages, judgments and other liens of record
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against the property for which the particular damages are payable,
existing at the date of the filing of the declaration of taking. The
liens shall be paid out of the damages in order of priority before any
payment to the condemnee, unless released, In the case of a partial
taking or of damages under sections 714 and 715, the lienholder shall
be entitled only to an equitable pro rata share of the damages
lienable under this section.

(b) Distribution of damages.--It is the obligation of the
condemnor to distribute the damages properly. If the condemnor is
unable to determine proper distribution of the damages, it may,
without payment into court, petition the court to distribute the
damages and shall furnish the court with a schedule of proposed
distribution, Notice of the filing of the petition and schedule of
proposed distribution shall be given to all condemnees, mortgagees,
judgment creditors and other lienholders, as shown in the proposed
schedule, in any manner as the court may by general rule or special
order direct. The court may hear the matter or may appoint a master
to hear and report or may order any issue tried by the court and jury
as may appear proper under all the circumstances. The court shall

then enter an order of distribution of the fund.

Source: Subsectlion (a) derived from flrst and
second paragraphs of section 52); and subsection
{b) derived from third and iast paragraphs of
section 521,

§ 522. Payment into court and distribution,

(a) Payment into court.--Upon refusal to accept payment of the
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damages or of the estimated just compensation under section 307
(relating to possession, right of entry and payment of compensation)
or if the party entitled thereto cannot be found or if for any other
reason the amount cannot be paid to the party entitled thereto, the
court upon petition of the condemnor, which shall include a schedule
of proposed distribution, may direct payment and costs into court or
as the court may direct in full satisfaction. The condemnor shall
give 20 days notice of the presentation of the petition, including a
copy of the schedule of the proposed distribution, to all parties in
interest known to the condemnor in any manner as the court may direct
by general rule or special order. If the court is satisfied in a
particular case that the condemnor failed to use reasonable diligence
in giving notice, the court may, upon petition of any party in

" interest adversely affected by the failure to give notice, order that
compensation for delay in payment be awarded to the party for the
period after deposit in court by the condemnor under this section
JUntil the time the party in interest has received a distribution of
funds under this section,

{b) Dpistribution.--The court upon petition of any party in
interest shall distribute the funds paid under subsection (a) or any
funds deposited in court under section 307 to the persons entitled
thereto in accordance with the procedure in section 521 (relating to
liens and distribution of damages), but if no petition is presented

within a period of five years of the date of payment into court, the
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court snall order tne fund or any opalance remaining to ce paid =0 =-ne

Commonwealth without escheat, No fee shall be charged against znese

funds,
Source: Subsection (a) derlived from firs+ and
second paragraphs of section 522; and subsection
(b) derived from last paragraph of sectlon 522.
CHAPTER 7
JUST COMPENSATION AND MEASURE OF DAMAGES
Sec.,

701, Just compensation,

702, Measure of damages.

703, Fair market value,

704. Effect of imminence of condemnation.

705. cContiguous tracts and unity of use,

706. Effect of condemnation use on after value.

707. Removal of machinery, equipment or fixtures,

708. Expenses incidental to transfer of title.

709. Condemnee's costs where no declaration of taking filed,

710, Limited reimbursement of appraisal, attorney and
engineering fees,

711, Payment on account of increased mortgage costs.

712. Loss of rentals because of imminence of condemnation.

713. Delay compensation,

714, Consegquential damages.

715, pamages for vacation of roads.

716, Attempted avoidance of monetary just compensation.
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§ 701. Just compensation.

The condemnee shall be entitled to just compensation for the
taking, injury or destruction of his property, determined as set
forth in this chapter.

Source: Sectlon 601,

§ 702, Measure of damages.

(a) Just compensation.--Just compensation shall consist of the
difference between the fair matket value of the condemnee'’s entire
property interest immediately before the condemnation and as
unaffected by the condemnation and tge ﬁair market value of his
property interest remaining immediately after the condemnation and as
affected by the condemnation and any other damages as provided in this
title,

(b) Urban development or redevelopment condemnation.--In the case
of the condemnation of property in connection with any urban
development or redevelopment project, which property is damaged by
subsidence due to failure of surface support resulting from the
existence of mine tunnels or passageways under the property or by
reason of fires occurring in mine tunnels or passageways or of burning
coal refuse banks, the damage resulting from this subsidence or
underground fires or burning coal refuse banks shall be excluded
in determining the fair market value of the condemnee's entire
property interest immediately before the condemnation.

(c) value of property damaged by natural disaster.--In the case

of the condemnation of property in connection with any program or
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project which property is damaged by any natural disaster, the damage
resulting from the natural disaster shall be excluded in determining
fair market value of the condemnee's entire property interest
immediately before the condemnation.

{d) Applicability of natural disaster provisions.--Subsection (¢)
is applicable only where the damage resulting from the natural
disaster has occurred within five years prior to the initiation of
negotiations for or notice of intent to acquire or order to vacate the
property and during the awnership of the property by the condemnee.
The damage to be excluded shall include only actual physical damage to
the property for which the condemnee has not received any compensation
or reimbursement.

Sourca: Subsection (a) derived from section
602(a); subsection (b) derived from section
602(b); subsectlon (¢) derived from section
602(c); and subsection (d) derlived from gection
602(8).

Comment: Former section 602(d) has not been
codltied because of a tederal reimbursement
problem, Former section 602(d), which provides a
washout acquiaition procedure for dlsaster
victims who repair their cwn property, creates
acquisition costs which the Depariment of Housing
and Urban Development witl not recognize since at
the t+ime of the acquislition/reconveyance the
property would not be "btighted, In need of
rehabliitation or preservation or acquired for .
public use™ as required by section 105 of the
HousTng and Community Develiopment Act of 1974 (42
U.5.C. § 5303).

Subsaction (d) extends from three years to five
years the appticability of subsection (¢).
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§ 703. Fair market value.

Fair market value shall bhe the price which would be agreed to by a
willing and informed seller and buyer, taking into consideration, but
not limited to, the following factors:

(1) The present use of the property and its value for that
use.
(2) The highest and best reasonably available use of the
property and its value for that use.
(3) The machinery, equiément and fixtures forming part of
the real estate taken,
{4) Other factors as to which evidence may be offered as
provided by Chapter 1l (relating to evidence).
Source: Paragraph (|) derived from section
603(1); paragraph (2) derlived from section
603(2); paragraph (3) derlived from sectlon
603(3); and paragraph (4) derived from section
603(4).
§ 704, Effect of imminence of condemnation.

Any change in the fair market value prior to the date of
condemnation which the condemnor or condemnee establishes was
substantially due to the general knowledge of the imminence of
condemnation, other than that due to physical deterioration of the
prdperty within the reasonable control of the condemnee, shall be

disregarded in determining fair market value.

Source: Sectioen 6§04,
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§ 705. Contiguous tracts and unity of use.

Where all or a part of several contiguous tracts in substantially

identical ownership is condemned or a part of several noncontiguous

tracts in substantially identical ownership which are used together

for a unified purpose is condemned, damages shall be assessed as if

the tracts were one parcel.
Source: Section 605,

Comments This section Incorporates the
msubstantiat dentlcal ownershlp® standard found
in section 1007 ot the unlform Eminent Domain
Code and adopted by the court In Houslng
Authority of the City of Newark v, Norfolk Reaity
Company, 7f N.J. 314, 364 A.2d 1052 (i976)., Thls
new standard replaces the "owned by one owner®
standard of former section 605 and provides the
court with more tiexIbillty in reckoning with the
ditterent ownership schemes a person may choose
to employ. This specifically reverses Sams v,
Redevelopment Authority, 431 Pa, 240, 244 A.2d
779 (1968). The court In Sams heid that although
the same Indlviduals composed the entities
Involved, the fact that one parcel (condemned)
was owned by a partnership and the other parcel
(not condemned) by a corporation prectuded
racovery under former sectlon §05.

§ 706. Effect of condemnation use on after value,

In determining the fair market value of the remaining property

after a partial taking, consideration shall be given to the use to

which the property condemned is to be put and the damages or benefits

specially affecting the remaining property due to its proximity to the

improvement for which the property was taken., Consideration shall

also be given to any time discount, inconvenience or other effects of

the construction period, which would have materially affected the
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price which the condemnee would nave received had he sold the
remaining property to a third party immediately after the date of
condemnation but before completion of the improvement., Future damages
and general benefits which will affect the entire community beyond the
properties directly abutting the property taken shall not be
considered in arriving at the after value, Special benefits to the
remaining property shall in no event exceed the total damages except
in cases where the condemnor is authorized under existing law to make
special assessments for benefits,

Source: Section 606.

Comment: The second sentence of thls sectlon is

derived from the last sentence of the firs+t

paragraph of the 1964 Comment to former section

6068. 1+ reverses Truck Terminal Realty Company

v, Commonwealtn, 486 Pa. 16, 403 A.2d 986 (1879),

which denied saverance damages for temporery
laterferance with access.

§ 707. Removal of machinery, equipment or fixtures.

In the event the condemnor does not require for its use machinery,
egquipment or fixtures forming part of the real estate, it shall so
notify the condemnee. The condemnee may within 30 days of the notice
elect to remove the machinery, equipment or fixtures unless the time
is extended by the condemnor. If the condemnee so elects, the damages
shall be reduced by the fair market value of the machinery, equipment
or fixtures severed from the real estate.

source: Section 607,
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§ 708. Expenses incidental to transfer of title.

Any acquiring agency shall, on the date of payment of the purchase
price of amicably acquired real property or of payment or tender of
estimated just compensation in a condemnation proceeding to acquire
real property, whichever is earlier or as soon as is practicable,
reimburse the owner for expenses he necessarily incurred for:

(L) Recording fees, transfer taxes and similar expenses
incidental to conveying the real property to the acquiring agency.

(2) DpPenalty costs for prepayment for any preexisting
recorded mortgage entered into in qgood faith encumbering the real
property. .

(3) The pro rata portion of real property taxes paid which
are allocable to a period subsequent to the date of vesting title
in the acquiring agency or the effective date of possession of the
real property by the acquiring agency, whichever is earlier.

(4) The pro rata portion of water and sewer charges paid to
a taxing entity or a local authority allocable to a periocd
subsequent to the effective date of possession of the real
property by the acquiring agency.

S_ogle: Paragrapnh (1) derived from section
€08(1); paragraph (2) derived from section
608(2); paragraph (3) derlved from section

608(3); and paragraph (4) derlved from section
608(4),

§ 709. Condemnee's costs where no declaration of taking filed.
Where proceedings are instituted by a condemnee under section

502(c) (relating to petition for the appointment of viewers), a
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judgment awarding compensation to the condemnee for the taking of
property shall include reimbursement of reasonaple appraisal, attorney

and engineering fees and other costs and expenses actually incurred. f

Sourca: Sectlon 609.

§ 710. Limited reimbursement of appraisal, attorney and
engineering fees,

(a) General rule.--The owner of any right, title or interest in
real property acquired or injured by an acquiring agency, who is not
eligible for reimbursement of fees under section 306{g) (relating to
preliminary objections), 308(d) (relating to revocation of
condemnation proceedings) or 709 (relating to condemnee's costs where
no declaration of taking filed), shall be reimbursed in an amount not
to exceed $1,000 as a payment toward reasonable expenses actually

incurred for appraisal, attorney and engineering fees.

(b) Attorney fees.--In determining reasonable attorney fees under
sections 306(g), 308(d) and 709, the court shall consider all of the
circumstances of the case, including, but not limited to, time records
if available,

(c) Appraisal and engineering fees.--The condemnee's attorney of
record shall present all evidence of reasonable appraisal or
engineering fees recoverable under sections 306(g), 308(d) and 709.
The condemnee's aftorney of record shall collect all of the fees

recovered and transmit them to the appraiser and engineer.
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Source: Subsection (a) derived from section 610;
subsectlon (b), new; and subsection (c), new.

Comment: Subsectlon (a) Increases the
contribution toward appraisal, attorney and
engineering fees to $1,000.
Subsection (b) provides that In determining
reasonable attorney fees the court shall consider
all of the circumstances of the case including
avaltable time records.
Sudbsection (c) provides tor the expeditious
collection and transmission of appraisal and
engineering tees.

§ 711, Payment on account of increased mortgage costs.

(a) Reimbursement of owner.--Whenever the acquisition of property
by an acquiring agency results in the termination of an installment
purchase contract, mortgage or other evidence of debt on the acguired
property, requiring the legal or equitable owner to enter into another
installment purchase contract, mortgage or other evidence of deot on
the property purchased for the same use as the acquired property, a
legal or equitable owner who does not qualify for a payment under
section 902(a)(2) (relating to replacement housing for homeowners)
shall be compensated for any increased interest and other debt service
costs which he is required to pay for financing the acquisition of the
replacement property.

(b) Determination of amount.--Compensation for any increased
interest and other debt service costs shall be equal to the excess in
the aggregate interest and other debt service costs of that amount on

the principal of the installment purchase contract, mortgage or other

evidence of debt on the replacement property which is equal to the
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unpaid balance of the installment purchase contract, mortgage or other
evidence of debt on the acquired property over the remaining term of
the installment purchase contract, mortgage or other evidence of debt
on the acquired property reduced to present worth, The discount race
to be used in reducing to present worth shall be the prevailing
interest rate paid on savings deposits by commercial banks in the
general area in which the replacement property is located. The amount
shall be paid only if the acquired property was subject to an
installment purchase contract or encumbered by a bona fide mortgage or
other evidence of debt secured by the property which was a valid lien
on the property for not less than 180 days prior to the initiation of
negotiations for the acquisition of the property.

Source: Subsection (2) derived from firs+t

sentence of section 610.!; and subsection (b)
derlved from remainger of section 610,1.

§ 712. Loss of rentals because of imminence of condemnation,

The condemnee shall be entitled to receive as special damages
compensation for any loss, suffered prior to the date of taking,
caused by a reduction of income from rentals which the condemnee
establishes was substantially due to the general knowledge of the
imminence of condemnation, other than that due to physical
deterioration of the property within the reasonable control of the
condemnee, This section is applicable only to losses of rental income
suffered following a 60-day period subsequent to written notice from
the condemnee to the condemnor that losses of rental income are being

suffered. Total damages under this section shall not exceed $10,000.
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Source: New,
Comment: This section Is Intended +o rectify a
recurring owner/tenant problem. Previousiy, when
8 tenant aware of a prospective condemnation
moved, the cwner was not ccmpensated for the f{oss
of rentals, This section permits the condemnes
to prove as speclal damages certaln loss of
rentals substantially due to the generat
knowledge of the imminence of condemnation.

§ 713. Delay compensation,

(a) General rule.-~-A condemnee or displaced person shall be

entitled to delay compensation:

(1) on general damages, including damages payable under
sections 714 (relating to consequential damages) and 715 (relating
to damages for vacation of roads), from the date of relinquishment
of possession of the condemned property or, if possession is not
required to effectuate the condemnation, from the date of
condemnation; and

(2) on damages payable under sections 708 (relating to
expenses incidental to transfer of title)}, 711 (relating to
payment on account of increased mortgage costs) and 712 (relating
to loss of rentals because of imminence of condemnation) and
Chapter 9 (relating to special damages for displacement) from &0
days after the condemnee or displaced person provides satisfactory
documentation to the condemnor that the reimbursable costs or
expenses have been incurred by the condemnee or displaced person

or that the property qualifies for payment under section 901(b)

(relating to moving and related expenses of displaced persons).
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{o) When condemnee not entitled.--No compensation for delay shall
be payable with respect to funds paid on account or by deposit in
court after the date of the payment or deposit or for any time during
which preliminary objections filed by the condemnee are pending,

{c) Rate of interest.~--Compensation for delay in payment shall be
paid on the basis of compound annual interest, The applicable rate of
interest for compensation for delay for each calendar year or portion
of a calendar year shall be equal to the annual Index of Long-Term
United States Government Bond Yields for that year or, when an annual
index for a portion of a year has not been published by the Secretary
of Banking, the most recently published index. The compensation for
delay for each year or portion of a year shall be added to the unpaid
damages prior to calculation of the compensation for delay for the
succeeding year or portion of a year,

(d) When calculation of delay compensation made.--Compensation
for delay shall not be included by the viewers or the court or jury on
appeal as part of the award or verdict, but shall at the time of
payment of the award or judgment be calculated as provided in
subsection (c) and added to the award or verdict. There shall be no
further or additional payment of interest on the award or verdict,

(e) Secretary of Banking.--On or before each January 20, the
Secretary of Banking shall have published in the Pennsylvania Bulletin
the annual Index of Long-Term United States Government Bond Yields for

each of the preceding ten years,
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Source: Subsection (a), new; subsections (b) and
(¢) derived from second sentence of section &it;
subsection (d) derived from penultimate and
ultimate sentence of sectlon 6/1; and subsection
(o), new.

Comment: Subsectlon (a) expands the class of
persons entitled to delay compensation to Inciude
displaced persons. Paragraph (2)(2) broadens the
scope of the covereage of the sectlion to Inciude
special damages. Thls reverses Redeveiopment
Authority of the City of Chester v, Swager, 12
Pa, Commonwealth Ct, 437, 316 A.2d 136 (1974)
which held that delay compensation Is not
applicable to busliness dislocatlon damages.

Subsectlion (b) provides that no compensation for
delay is payabte for any time during which
prefiminary objections flied by the condemree are
pending.

Subsection (¢) provides that compensation for
detay shall be paid at an snnual interest rate
oquail Yo the annuat [ndex of Long=Term United
States Government Bend Ylelds. The treasury bend
rate of Interest Is used since It most accurately
reftects the rate of return a condemnee would
have esrned on a2 financial [nstrument of
comparable risk,

Subsection (¢) also provides that compensation
for delay shall be compounded annually on a
caiendar year basls, The concept of compounding
Is employed as It |s the loglcal extension of the
constitutionai mandate that a condemnes recelve
Just compensation, The Intent is to restore to
the condemnee what he, as a prudent invester,
would have earned In Interest during the perlod
ot delay,

The foliowing example Is 1tlustrative of the
calcutations involved In a typlcal delay
compensation situation, The exampie assumes an
award or a verdlct of $50,000 and a compensatory
detay period from April 26, 1979, to September
28, 1984,
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SAMPLE CALCULATION OF DELAY COMPENSAT | ON

Long rTarm carases
Jelsy rressury Annyal interes? compuration Aanual Slus 32-3y
per 10d nong rare inrerast compessa+t o~
t 23 (3 (4) 34
4/28/175- 8,748 49/365 = 582 8.74% »  5.965(.0596) x  §50,000 §2,%80 $52, %G
12/31779
1/1/80= 10.81 366/366 = 1,00 10,80 = 10,81 (.1081) x 52,980 5,727 58,107
12/31/80
171/81« 12,87 365/365 = 1,00 12.87 = 12,87 (.1287) x 98,707 7,586 56,263
12/31/81
1/1/82« 12,23 365/365 = 1,00 x 12,25 s 12,23 (.23} x 66,263 = 8,104 74,267
12/31/82
1/4/83= 10.84 365/363 = 1,00 x 10.86 = 10,84 (.10B4) x 74,367 e« 8,06 32,428
12/31/83
1/1/84= 10.84 272/36 e« .743 x 10,84 = B.06 {0808} x 82,428 o 5,648 39,272
9/29/84
NOTE: Oollar amounts are rounded to nesrest dollar,
in order to comply with the mandate of subsection
(c) that delay compensation shail be compounded
annuslly on & calendar year basis, note that the
appilcable multiplicand ($52,980) for calendar
yoar 1980 Is equal to the principal plus accrued
Interest for calendar yesr 1979.
Also, note that In calendar year |584 the
appiicable rate used {3 the 1583 rate since this
rate would be the rate most recently pubiished.
Subsection (e) directs the Secretary of Banking
1o publlish In the Pennsylvania Builetin the
annuai Index for each of the preceding ten years,
§ 714. cConsequential damages,

All condemnors, including the Commonwealth, shall be liable for

damages to property abutting the area of an improvement resulting from
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change of grade of a road or highway, permanent interference with
access or injury to surface support, whether or not any property is
taken.

Source: Section 612,

§ 715, Dpamages for vacation of roads.

Whenever a public road, street or highway is vacated, the affected
owners may recover damages for any injuries sustained, even though no
land is actually taken.

Source: Seetion 613,

§ 716. Attempted avoidance of monetary just compensation.

Where a condemnor attempts to avoid the payment of monetary just
compensation to which the condemnee otherwise would be entitled by use
of a substitute for monetary compensation and the condemnee incurs
expenses, including appraisal; attorney and engineering fees, in
securing an adjudication that the substitute is not adeguate, the
condemnee shall be reimbursed by the condemnor for all these expenses
incurred.

Source: Section 617.1.

CHAPTER 9

SPECIAL DAMAGES FOR DISPLACEMENT

Sec.

901. Moving and related expenses of displaced persons.
902. Replacement housing for homeowners.

903. Replacement housing for tenants and others.
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904. Housing replacement authorization,

905. Regulations,

906. Payments not to be considered as income or resources.
§ 901. Moving and related expenses of displaced persons.,

(a) Reasonable expenses incurred.--Any displaced person shall
be reimbursed for reasonable expenses incurred in moving himself and
his family and for the removal, transportation and reinstallation of
personal property.

(1) Receipts shall be prima facie evidence of incurred
reasonable moving expenses.

(2) Any displaced person who is displaced from a dwelling
may elect to receive, in lieu of reimbursement of incurred
moving expenses, a moving expense allowance determined according
to a schedule established by the acgquiring agency, not to exceed
$300, and a dislocation allowance of $200.

(b} Damages for dislocation of business or farm operation,--Any
displaced person who ig displaced from his place of business or from
his farm operation shall be entitled, in addition to any payment
received under subsection (a), to damages for dislocation of his
business or farm operation as follows:

{l) Damages equal to the value in place of the personal
property which:

{i) is not moved because of the discontinuance of the

business or farm operation or the unavailability of a

comparable site for relocation; or
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(ii) cannot be moved without substantially destroying
or diminishing its utility in the relocated business or
farm operation.

{2) In lieu of the damages provided in paragraph (1), at
the option of the displaced person, an amount not to exceed
$10,000 to be determined by taking 508 of the difference, if
any, between the original cost of the personal property to the
displaced person or the replacement cost of equivalent property
at the time of sale, whichever is lower, and the net proceeds
obtained by the displaced person at a commercially reasonable
private or public sale., If this éption is selected, the
displaced person shall give the acquiring agency not less than
60 days notice in writing of his intention to seek damages under
this option. The displaced person shall not, directly or
indirectly, purchase any of the personal property at private
sale, 1Inventory shall be paid for under this option only if the
business is not relocated.

(3) 1In addition to damages under paragraph (1) or (2),
damages of not more than $25,000 nor less than $2,500, in an
amount equal to the greater of:

(i) forty times the actual monthly rental, in the
case of a tenant, or 40 times the fair monthly rental
value, in the case of owner-occupancy; or

(ii) the average annual net earnings. The term

"average annual net earnings® means one~half of any net
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earnings of the business or farm operation before Federal,

State and local income taxes during the two taxable years

immediately preceding the taxable year in which the

business or farm operation moves from the real property
acquired for a project, and includes any compensation paid
by the business or farm operation to the owner, his spouse
or his dependents during this period. The regulations
promulgated under section 905 (relating to regulations) may
designate another period determined to be more equitable
for establishing average annual net earnings provided the
designation of the period does not produce a lesser payment
than would use of the last two taxable years.

(4) In the case of a business, payment shall be made under
paragraph (3) only if the business cannot be relocated without a
substantial loss of profits.

{5) 1In addition to damages under paragraphs (l) through
(4), actual reasonable expenses incurred in searching for a
replacement business or farm.,

Source: Subsectlion (s) derived from sectton
60t=A(2); subsectlion (b)({) derived from section
601=A(D)(1); subsection (b)(2) derived from
section 601=A(D)(2); subsection (b)(3) derlved
from section 601=-A(b)(3) except tast sentence;
subsection (b)(4) derived from (ast sentence of
sectlon 601=A(D)(3); and subsection (b)(5)
derived from section 60t=A(b)(4).

Comment: Subsection (b)(1) retains the concept
of value In place to determine damages, This Is

Intended to be a more cleariy deflned formuia
than the tformer formuia,
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The limitation on business dislocation damages
contalned In subsection (b)(3) is Increased to
$25,000.

Subsection (b)(4) provides that payments made to
2 buslness under subsection (b)(3) are permitted
only It the buslness cannot be relocated wlthout
& substantial loss of profits, This eliminates
the notlon of "substantial ioss of existing
paironage” and the other condltion of payment
contalned In former sectlon 60i=A(b)(3)(I1},
specifically that the business Is not part of a
commarcial enterprise having at least one other
establishment not being acquired by the acquiring
agency which |s engaged in the seme or simliar
buslness.

§ 902. Replacement housing for homeowners.

{a) Aadditional payments to certain homeowners.--In addition to
payments otherwise authorized, the acquiring agency shall make an
additional payment not in excess of $15,000 to any displaced person
who is displaced from a dwelling actually owned and occupied by the
displaced person for not less than 180 days prior to the initiation of
negotiations for the acquisition of the property or the receipt of
written notice from the acquiring agency of intent to acquire or order
to vacate. The additional payment shall include the following
elements:

(1) The amount, if any, which, when added to the acquisition

cost of the acquired dwelling, equals the reasonable cost of a

comparakble replacement dwelling which is a decent, safe and

sanitary dwelling adequate to accommodate the displaced person,

reasonably accessible to public services and his place of
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employment and available to the displaced person on the private

market.

{2) The amount, if any, as provided in this paragraph, which
will compensate the displaced person for any increased interest
and other debt service costs which the person is required to pay
for financing the acquisition of any comparable replacement
dwelling., The amount shall be equal to:

(i) in those instances where the acquired property at
the time of the acquisition was subject to an installment
purchase contract, mortgage or other evidence of debt, the
excess in the aggregate interest and other debt service costs
of that amount onh the principal of the installment purchase
contract, mortgage or other evidence of debt on the
replacement dwelling which is equal to the unpaid balance of
the installment purchase contract, mortgage or other evidence
of debt on the acquired dwelling over the remaining term of
the installment purchase contract, mortgage or other evidence
of debt on the acquired dwelling reduced to present worth; or

(ii) in those instances where the acgquired property at
the time of the acquisition was not subject to an installment
purchase contract, mortgage or other evidence of debt, the
aggregate interest and other debt service costs of the
principal of the installment purchase contract, mortgage or

other evidence of debt on the replacement dwelling over a

term not to exceed ten years reduced to present worth.
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The discount rate to be used in reducing to present worth shall be

the prevailing interest rate paid on savings deposits by commercial

banks in the general area in which the replacement dwelling is located.
{(3) Reasonable expenses incurred by the displaced person

for evidence of title, recording and attorney fees, real property

transfer taxes and other clesing and related costs incident to the

purchase and financing of the replacement dwelling, but not
including prepaid expenses.,

{(b) One-year time period for purchase of replacement dwelling,--
The additional payment authorized by this section shall be made only to
a displaced person who purchases and occupies a replacement dwelling,
which is decent, safe, sanitary and adequate to accommodate the
displaced person, not later than the end of the one-year period
beginning on the date on which he receives final payment of his full
acquisition cost for the acquired dwelling or on the date on which he
moves from the acquired dwelling, whichever is later. Regulations
issued under section 905 (relating to regulations) may prescribe
situations when the one-year period may be extended.

(¢) Right of election.~--The person entitled under this section
shall have the right to elect the benefits available under section 903
(relating to replacement housing for tenants and others) in lieu of
those provided by this section.

Source: Subsection (2)(i) derived from section
602-A(a)(l); subsectlon (2)(2) derived from section
602=A(28)(2); subsectlon (a)(3) derlved from
sactlion 602-A(a)(3); subsaction (b) derived from

section 602-A(b); and subsecticn (¢) derived from
section 602-A(c).
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Comment: Subparagraph (11) of subsection (a)(2)
axpands the class of homeowners ellgible for
payment under this ssction to Include those
homeowners whose property st the time of
acquisition was not subject to an Installiment
purchase contract, mortgage or other evidence of
debt,

§ 903. Replacement housing for tenants and others.

(a) Payment to certain displaced persons.--In addition to amounts
otherwise authorized, an acquiring agency shall make a payment to or
for any displaced person displaced from a dwelling not eligible to
receive a payment under section %02 (relating to replacement housing
for homeowners) which dwelling was actually and lawfully occupied by
the displaced person for not less than 90 days prior to the initiation
of negotiations for acquisition of the dwelling or the receipt of
written notice from the acquiring agency of intent to acquire or order
to vacate. The payment shall be either:

(1) the amount determined to be necessary to enable the
displaced person to lease for a period not to exceed four years a
decent, safe and sanitary dwelling adequate to accommodate the
person in areas not generally less desirable in regard to public
utilities and public and commercial facilities and reasonably
accessible to his place of employment, The amount shall be the
additional amount, if any, over the actual rental or fair rental
value of the acquired dwelling as determined in accordance with

regulations promulgated under section 905 (relating to

regulations) but not to exceed $4,000; or
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(2) the amount necessary to enable the person t6 make a
down payment, which is the eqguity payment in excess of the magimum
amount of conventional financing available to the displaced
person, plus those expenses described in section 902(a)(3), on the
purchase of a decent, safe and sanitary dwelling adequate to
accommodate the person in areas not generally less desirable in
regard to public utilities and public and commercial facilities,
but not to exeeed $4,000, except that if the amount exceeds $2,000
the person must equally match this amount in excess of $2,000 in
making the down payment.
(b) Condition of payment,.,--The additional payment authorized by
this section shall be made only to a displaced person who occupies a
replacement dwelling which is decent, safe, sanitary and adequate to

accommodate the displaced person.

Source: Subsaction (2) derlved from section
603=A(8); and subsection (b) derived from section

603=A(b).
§ 904. Housing replacement authorization.
{a) Short title of section.--This section shall be known and may
be cited as the Housing Replacement Authorization Act.
{b) Housing replacements by acquiring agency as last resort,--
(1) 1If comparable replacement sale or rental housing is not
available in the neighborhood or community in which a program or
project is located and this housing cannot otherwise be made

available, a8 so certified by the county commissioners or, in
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cities of the first class, by the city council, the acquiring
agency may purchase, construct, reconstruct or otherwise provide
replacement housing by use of funds authorized for the program or
project. For this purpose, the acgquiring agency may exercise its
power of eminent domain to acquire property in fee simple or any
lesser estate as it deems advisable,

(2) Replacement housing provided under this section may be
sold, leased or otherwise disposed of by the acquiring agency, for
or without consideration, to displaced persons or to nonprofit,
limited dividend or cooperative organizations or public bodies, on
terms and conditions as the acquiring agency deems necessary and
proper to effect the relocation of persons displaced by a program
or project.

(3) The acguiring agency may contract with other public
agencies or any person for the financing, planning, acquisition,
development, construction, management, sale, lease or other
disposition of replacement housing provided under this section.
(¢) Planning and other preliminary expenses for replacement

housing.~-~In order to encourage and facilitate the construction or
rehabilitation of housing to meet the needs of displaced persons, any
governmental acquiring agency may make loans and grants to nonprofit,
limited dividend or cooperative organizations or public bodies for
necessary and reasonable expenses, prior to construction, for planning

and obtaining mortgage financing for the rehabilitation or construction
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of housing for these displaced persons. These loans and grants shall
be made prior to the availability of financing for items such as
preliminary surveys and analyses of market needs, preliminary site
engineering, preliminary architectural fees, legal, appraisal and
organizational fees, site acquisition, application and mortgage
commitment fees, construction loan fees and discounts and similar
items., Loans to an organization established for profit shall bear
interest at market rate determined by the acquiring agency. All other
loans and grants shall be without interest. The acquiring agency
shall require repayment of loans and grants made under this section,
under any terms and conditions it reqdires, upon completion of the
project or sooner. However, except in the case of a loan to an
organization established for profit, the acquiring agency may cancel
any part or all of a loan and may cancel the repayment provisions of a
grant if it determines that a permanent loan to finance the
rehabilitation or the construction of the housing cannot be obtained
in an amount adequate for repayment of the loan.

(d) Availability of funds.--Punds, including motor license funds
and other special funds, appropriated or otherwise available to any
acquiring agency for a program or project, which results in the
displacement of any person, shall be available also for obligations

and expenditures to carry out the provisions of this section.
Source: The act of December §, 1972 (P.L. (410,

Ne. 304), known as the "Housing Replacement
Authorization Acte (35 P.S. § 1525 et seq.).

~84-




§ 905. Regulations.
The General Counsel shall promulgate rules and requlations
necessary to assure that:

{1) The payments authorized by this chapter shall be made
in a manner which is fair and reasonable and as uniform as
practicable.

{2) A displaced person who makes proper application for
a payment authorized for that person by this chapter shall be paid
promptly after a move or, in hardship cases, be paid in advance.

(3) Any person aggrieved by a determination as to
eligibility for a payment authorized by this chapter or the amount
of a payment may elect to have his application reviewed by the
head of the acquiring agency.

(4) Each displaced person shall receive the maximum
payments authorized by this chapter.

(5) Each acgquiring agency may obtain the maximum Federal
reimbursement for relocation payment and assistance costs
authorized by any Federal law,

Source: Peragraph (!) derived from section
604-A(l); paragraph (2) derived frem section
604-A(2); peragraph (3) derlved from section
604-A(3); paragraph (4) derlved fraom sectlon
604-A(4); and paragraph (5) derived from section
604=A(5),

Comment: For the purpose of this secﬁon, the
Attorney General is replaced by the Generat
Counse! pursuant to the act of October 15, 1980

(P.L. 950, No. [64), known as the "Commonwea!th
Atforneys Act® (7t P,S, § 732-101 et seq.).
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§ 906. Payments not to be considered as income or resources.

No payment received by a displaced person under this chapter shall
be considered as income or resources for the purpose of determining
the eligibility or extent of eligibility of any person for assistance
under any State law or for the purposes of the State or local personal
income or wage tax laws, corporation tax laws or other tax laws. No
payments under this chapter except those provided for in section
901(b) (relating to moving and related expenses of displaced persons)
shall be subject to attachment or execution at law or in equity.

Source: Section &605-A,

CHAPTER 11
EVIDENCE
Sec.
1101, viewers' hearing.
1102. Condemnor's evidence before viewers.
1103, Trial in court on appeal.
1104, Competency of condemnee as witness,
1105, Evidence generally.
1106. Use of condemned property.
§ 1101, Viewers' hearing,
The viewers may hear testimony, receive evidence and make
independent investigation as they deem appropriate, without being
bound by formal rules of evidence,

Source: Section 70i.
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§ 1102. condemnor's evidence before viewers.

The condemnor shall, at the hearing before the viewers, present

expert testimony of the amount of damages suffered by the condemnee.

Source: Section 702,

§ 1103. <Trial in court on appeal.
At the trial in court on appeal:

(1) Either party may, as a matter of right, have the jury
or the judge in a trial without a jury view the property involved,
notwithstanding that structures have been demolished or the site
altered, and the view shall be evidentiary. If the trial is with
a jury, the trial judge shall accompany the jury on the view,

(2) If any valuation expert who has not previously
testified before the viewers is to testify, the party calling him
must disclose his name and serve a statement of his valuation of
the property before and éfter the condemnation and his opinion of
the highest and best use of the property before the condemnation
and of any part remaining after the condemnation on the opposing
party at least ten days before the commencement of the trial.

(3) The report of the viewers and the amount of their

award shall not be admigsible as evidence.

Source: Paragraph (1) derlved from sectlion
703(1); paragraph (2) derived from section
703t2); and paragraph (3) derived from section
703(3).
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§ 1104. cCompetency of condemnee as witness.

The condemnee or an officer of a corporate condemnee, without
further qualification, may testify as to just compensation without
compliance with the provisions of section 1103(2) (relating to trial
in court on appeal).

Source: Sectlon 704,

§ 1105. Evidence generally,
At the hearing before the viewers or at the trial in court on
appeal:

(1) A qualified valuation expert may, on direct or
cross-examination, state any or all facts and data which he
considered in arriving at his opinion, whether or not he has
personal knowledge of the facts and data, and his stateﬁent of the
facts and data and the sources of his information shall be subject
to impeachment and rebuttal.

(2) A qualified valuation expert may, on direct
or cross-examination, testify in detail as to the valuation of the
property on a comparable market value, reproduction cost or
capitalization bagis, which testimony may include, but shall not
be limited to, the following:

{i) fThe price and other terms of any sale or contract
to sell the condemned property or comparable property made
within a reasonable time before or after the date of

condemnation,
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(ii) The rent reserved and other terms of any lease of
the condemned property or comparéble property which was in
effect within a reasonable time before or after the date of
condemnation,

(iii) The capitalization of the net rental or

reasonable net rental value of the condemned property,

including reasonable net rental values customarily determined

by a percentage or other measurable portion of gross sales or
gross income of a business which may reasonably be conducted
on the premises, as distinguished from the capitalized value
of the income or profits attributable to any business
conducted on the premises of the condemned property.

(iv) The value of the land c°§ether with the cost
of replacing or reproducing the existing improvements less
depreciation or obsolescence.

(v) The cost of adjustments and alterations to any
remaining property made necessary or reasonably required by
the condemnation,

{3) Either party may show the difference between the
condition of the property and of the immediate neighborhood at the
time of condemnation and at the time of view, either by the
viewers or jury.

{4) The assessed valuations of property condemned shall

not be admissible in evidence for any purpose,
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(5) A qualified valuation expert may testify that he has
relied upon the written report of another expert as to the cost of
adjustments and alterations to any remaining property made
necessary or reasonably required by the condemnation, but only if
a copy of the written report has been furnished to the opposing
party ten days in advance of the trial,

(6) If otherwise qualified, a valuation expert shall
not be disqualified by reason of not having made sales of property
or not having examined the condemned property prior to the
condemnation provided he can show he has acquired knowledge of its

condition at the time of the condemnation.

Source: Paragraph (t) derived from section

705(1); paragraph (2) derlived from sectlion

705(2); paragraph (3) derived from sectlion

705(3); paragraph (4) derived from section

705(4); paragraph (5) derived from sectlon

705(5); and paragraph (6) derived from sactlon

705(6).
§ 1106. Use of condemned property.

In arriving at his valuation of the remaining part of the property

in a partial condemnation, an expert witness may consider and testify
to the use to which the condemned property is intended to be put by

the condemnor.,

Source: Section 706.
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Section 2., Title 42 is amended by adding a section to read:

§ 702.1. Expedited appeals in eminent domain proceedings.

When a court in an eminent domain proceeding dismisses grelimina:z

objections to a declaration of taking and is of the opinion that the

matters involved are of immediate public importance, it shall, upon

request of a party, so state in the order, If an appeal is taken from

that order, the appellate court shall give priority to the
determination of the issues raised by the appeal.

Section 3. Sections 5526, 5527, 5530(a) and 6121 of Title 42 are

amended to read:
§ 5526, Pive year limitation.

The following actions and proceedings must be commenced within
five years:

(1) An action for revival of a judgment lien on real
property.

(2) An action for specific performance of a contract for
sale of real property or for damages for noncompliance therewith.

(3) An action to enforce any equity of redemption or any
implied or resulting trust as to real property.

[(4) A proceeding in inverse condemnation, if property has
been injured but no part thereof has been taken, or if the
condemnor has made payment in accordance with section 407(a) or
{(b) {relating to possession and payment of compensation) of the
act of June 22, 1964 (Sp.Sess., P.L. 84, No. 6), known as the

"Eminent Domain Code,"]
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§ 5527. Six year limitation,

{a) Eminent domain,--

(1) If a condemnor has filed a declaration of taking, a

petition for the appointment of viewers for the assessment of

damages under Title 26 (relating to eminent domain) must be filed

within six yvears from the date on which the condemnor first made

payment in accordance with 26 Pa.C.S. § 307{a) or (b) (relating to

possession, right of entry and payment of compensation). If

payment is not required to be made under 26 Pa.C.S. § 307(a) to

obtain possession, a petition for the appointment of viewers must

11

be filed within six years of the filing of the declaration of

taking.

(2) If the condemnor has not filed a declaration of taking,

a petition for the appointment of viewers for the assessment of

damages under Title 26 must be filed within six years from the

date on which the agserted taking, injury or destruction of the

property occurred or could reasonably have been discovered by the

condenmnee.

(b) oOther civil action or proceeding.--Any civil action or

proceeding which is neither subject to another limitation specified in °
this subchapter nor excluded from the application of a period of
limitation by section 5531 (relating to no limitation) must be
commenced within six years,
§ 5530. Twenty-one year limitation.

(a) General rule.--The following actions and proceedings must be

commenced within 21 years:

=92~




(1} an action for the possession of real property.

(2) An action for the payment of any ground rent, annuity ¢r
other charge upon real property, or any part or portion thereof.
If this paragraph shall operate to bar any payment of such a ren:,
annuity or charge, the rent, annuity ot charge to which the
payment relates shall be extinguished and no further action may ne
commenced with respect to subsequent payments,

{(3) A proceeding in inverse condemnation, if property has
been taken and the condemnor has not made payment in accordance
with section 407(a) or (b) (relating to possession and payment of
compensation) of the act of June 22, 1964 (Sp.Sess., P.L. 84, No.
6), known as the "Eminent Domain Code.")

* & W
§ 6121, Eminent domain matters.

Eminent domain matters shall be governed by the provisions of
farticle VII (relating to evidence) of the act of June 22, 1964 (Sp.
Sess., P.L. 84, No. 6), known as the *Eminent Domain Code,") Chaptet

1l of Title 26 (relating to evidence) in addition to the provisions of

this chapter.

Section 4, Section 1505 of Title 51 is amended to read:
§ 1505. Donation of land by political subdivisions.

it shall be lawful for any county, city, borough, town or townsalro
to acquire by purchase or by gift, or by the right of eminent domayn,
any land for the use of the Pennsylvania National Guard, and to convey

such lands so acquired to the Commnonwealth of Pennsylvania. The
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proceedings for the condemnation of lands under the provisions of this
chapter and for the assessment of damages for the property taken,
injured or destroyed shall be taken in the same manner as is now
provided by [the act of June 22, 1964 (Sp.Sess., P.L. 84, No. 6),

known as the ®"Eminent Domain Code.®] Title 26 (relating to eminent

domain).

Section 5. (a) The following acts and parts of acts are repealed:

Section 41 of the act of April 29, 1874 (P.L. 73, No. 32),
entitled "An act to provide for the incorporation and regulation of
certain corporations,"

Section 2003(e)(2)(i}(B) and (7) (except as much as reads:
*Revenue from any sale of land acquired with motor license funds shall
be deposited in the Motor License Fund.®) of the act of april 9, 1929
(P.L. 177, No. 175}, known as The Administrative Code of 1929,

Act of april 17, 1929 (P.L. 531, No. 234), entitled *An act
authorizing the courts of common pleas to direct the filing by
corporations of bonds to the Commonwealth, to secure payment of
damages for the taking of lands, waters, materials, or other property
or rights, or for injury thereto, in cases where there is a disputed,
doubtful, or defective title, or where any party interested is absent,
unknown, not of full age, of unsound mind, or is an unincorpcrated
association, or, from any cause, cannot be bargained with or be served
with notice or tendered a bond within the county, and to appoint
guardians ad litem or trustees for such persons.”

Act of June 22, 1964 (Sp.Sess., P.L. 84, No. 6), known as the

" Eminent Domain Code.
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Act of December 6, 1972 (P.L. 1410, No. 304), known as the Housing
Replacement Authorization Act.

(b) sSection 322(H) of the act of May 5, 1933 (P.L. 364, No. 106),
known as the Business Corporation Law, is repealed insofar as it is
inconsistent with this act.

(c) Nothing in this act shall repeal, modify or supplant the
following act except as to the measure of damages prescribed by 26
Pa.C.S. Ch. 7 of this act:

Articles XXVII, XXVIII and XXIX of the act of July 28, 1953 (P.L.
23, No. 230), known as the Second Class County Code, as they are
applicable to procedures in the court of common pleas with respect to
bridges, viaducts, culverts and roads,

(d) All other acts and parts of acts are repealed insofar as they
are inconsistent with this act.

Section 6. This act shall apply to all condemnations effected on
or after the effective date of this act. However, the provisions of
26 Pa.C.S. § 713 relating to the rate of interest for compensation for
delay shall apply to all periods of time thereafter with respect to
condemnations effected prior to the effective date of this act. The
amendments to 42 Pa.C.S5. §§ 5526, 5527 and 5530 shall apply only to
causes of action which accrue after the effective date of this act.

Section 7. This act shall take effect in 180 days.
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Appendix A

COMPARATIVE STATUTE TABLE
PROPOSED TITLE 26
PENNSYLVANIA CONSOLIDATED STATUTES

Eminent Domain Code Purden's Pa.C.S.
of 1964 Title 26 Title 26
Section Section section

101 1-101 101

201 1-201 103+

301 1-301 rx

302 1-302 LA

303 1-303 102

401 1-401 301

402(a) 1-402(a) 302(a)

402(b) 1-402(b) 302(b)

402(c) (first sentence) 1-402(c) (first sentence) 302(c)

402(c) {last sentence) 1-402(c) {last sentence) 302(d)

402(4) 1-402(4) 302(e)

403(a) 1-403(a) 303{a)

403(b) 1-403(b) 303(b)

403(c) 1-403{c) 303(c)

404 (first and second 1-404 (first and second 304(a)
sentences) sentences)

404 (remainder of section 1-404 (remainder of section  304(b)
except penultimate except penultimate
sentence) sentence)

404 (penultimate sentence) 1-404 (penultimate sentence) 304(c)

405(a) 1-405(a) 305(a)

405(b) 1-405(b) 305(b})

405 (c) ’ 1-405(¢) 305(c)

405 (4d) 1-405(4) 305(4)

405{e) 1-405(e) 305(e)

406(a) (except last 1-406(a) (except last 306{a)

sentence) sentence)

*pProvision added or substantively revised.
**#Drovision omitted as unnecessary.
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Comparative Statute Table--continued

Eminent Domain Code Purdon’'s Pa.C.S.
of 1964 Title 26 Title 26
Section Section Section
406(a) (last sentence) 1-406(a) (last sentence) 306(b)
406(b) 1-406(b) 306(¢)
406(c) 1-406(¢c) 306(4)
406(d) 1-406(d) 306(e)
406(e) 1-406(e) 306{£f)*
- - 306(g)*
407(a) 1-407(a) 307(a)*
407(b) 1-407(b) 307(b)
407(c) 1-407(c) 307(c)*
408 (first sentence) 1-408 (first sentence) 308(a)*
408 (second sentence) 1-408 (second sentence) 308(b)
408 (third sentence) 1-408 (third sentence) 308(c)
408 (fourth sentence) 1-408 (fourth sentence) 3p8(d)*
408 (fifth sentence) 1-408 (fifth sentence) b
408 (last sentence) 1-408 (last sentence) 308(e)
409 1-409 309
410(a) (except last 1-410(a) (except last 3l10(a)
sentence) sentence)
410(a) (last sentence) 1-410(a) (last sentence) 310(b)
410(b) 1-410(b) 310(c)
410(e) 1-410(¢c) 310(4d)
501 1-501 501
502(a) 1-502(a) 502(a)*
502(b) 1-502(b) S02(a)*
502(c) 1-502(c) 502(b)
502(d) 1-502(4) ke
502(e) 1-502(e) 502(c)*
502(f) 1-502(f) ol
502(q) 1=-502(g) 502(ad)
503 1-503 503
504 (first paragraph) 1-504 (first paragraph) 504(a)
504 (secend paragraph) 1-504 (second paragraph) 504(b)*
504 (third paragraph) 1-504 (third paragraph) S04(c)*
504 (last paragraph) 1-504 (last paragraph) 504(4)*
505 1-505 505

*provision added or substantively revised.
**provigion omitted because of revisions.
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Comparative Statute Table=--continued

Eminent Domain Code purdon's Pa.C.S.
of 1964 Title 26 Title 26
Section Section Section
506(a) (first sentence) 1-506(a) (first sentence) 506(a)
506(a) (second and last 1-506 (second and last 506(Db)
sentences) sentences)
S06(b) 1-506(b) 506(¢)
507 (a) 1-5807(a) 507(a) anc ()
507(b) 1-507(b) 507(c)
S08 1-508 508
509 1-509 509
510 1-510 510
S11(1) 1-511(1) 512¢1)
511(2) 1=-511(2) 512(2)
511¢(3) 1-511(3) 512(3)
S11(4) 1-511(4) 512(4)*
511(5) 1-511(5) 512(5)
511(6) 1-511(6) 512(6)
511(7) 1-511(7) 512(7)
511(8) 1-511(8) 512(8)
§11(9) 1-511(9) 512(9)
511(10) 1-511(10) 512(10)
512 1-512 513
513 1-513 514
514 1-514 515
515 (first paragraph) 1-515 (first paragraph) 516(a)
515 (second paragraph) 1-515 (second paragraph) 516(b)
515 (last paragraph) 1-515 (last paragraph) 516(c)*
- - 516(d)*
516(a) 1-516(a) 517(a)
516(b) 1-516(b) 517(b)
516(c) 1-516(c) 517(c)
517 1-517 518
518(a) 1-518(a) 519(a)
518(b) 1=518(b) 519(b)
520(a) 1-520(a) 520(a)
520(b) 1-520(b) 520(b)
521 (first and second 1-521 (first and second S2l(a)
paragraphs) paragraphs)

*provision added or substantively revised.
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Comparative Statute Table--continued

Eminent Domain Code Purdon's Pa.C.S.
of 1964 Title 26 Title 26
Section Section Section
521 (third and last 1-521 (third and last 521 (b)
paragraphs) paragraphs)
522 (first and second 1-522 (£irst and second 522(a)
paragraphs) paragraphs)
522 (last paragraph) 1-522 (last paragraph) 322(b)
601 1-501 701
602(a) 1-602(a) 702({a)
602(b) 1-602(b) 702(b)
602(c) 1-602(¢c) 702(¢)
602(4) 1-602(4) b
602(e) 1-602(e) 702(d4)*
603(1) 1-603(1) 703(1)
603(2) 1-603(2) 703(2)
603(3) 1-603(3) 703(3)
603(4) 1-603(4) 703(4)
604 1-604 704
605 1-60S 705+
606 1-606 706*
607 1-607 707
608(1) 1-608(1) 708(1)
608(2) 1-608(2) 708(2)
608(3) 1-608(3) 708(3)
608(4) 1-608(4) 708(4)
609 1-609 709
610 1-610 710(a)*
- - 710(b)*
- - 710(c)*
610.1 (first sentence) 1-610.1 (first sentence) 7il(a)
610.1 (remainder of 1-610.1 (remainder of 711(b)
section) section)
- - 712+
6l1 (first sentence) 1-611 (first sentence) b
- - 713(a)*
611 (second sentence) 1-611 (second sentence) 713(b)* and (¢
611 (penultimate and 1-611 (penultimate and 713(4)

ultimate sentences)

ultimate sentences)

) L

*Provision added or substantively revised.
**provision omitted because of revisions.
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Comparative Statute Table--~continued

601-a(b)(3)
601-A(b)(3)

601-A(b) (4)
602-A(a) (1)
602-A(a)(2)
602-A(a)(3)
602-A(b)
602-A(c)
603-A(a)
603~-a(b)
604-A(1)
604-A(2)
604=-a(3)
604-A(4)
604-A(5)
605«A
606-A

701
702
703(1)
703(2)
703(3)
704
705(1)
705(2)
705(3)

{except last
sentence)

(last
sentence)

1-602-A(b)(3)
1-601-A(b)(3)

1-601-a(b)(4)
1-602-a(a) (1)
1-602=-a(a)(2)
1-602-A(a)(3)
1-602-A(D)
1-602-A(c)
l-603-A(a)
1-603=-A(b)
1-604-A(1)
1-604-a(2)
1-604~A(3)
1-604~A(4)
1-604-A(3)
1-605-2a
1-606-A

1-701
1-702
1-703(1)
1-703(2)
1-703(3)
1-704
1-705(1)
1-705(2)
1-705(3)

(except last
sentence)

(last
sentence)

Eminent Domain Code purdon's Pa.C.S.
of 1964 Title 26 Title 26
Section Section Section
- - 713(e)*

612 1-612 714
613 1-613 715
617.1 1-617.1 716
601-A(a) 1-601-A(a) 901(a)
601-A(b)(1) 1-601-A(b) (1) 901(b)(1)*
601-A(b)(2) 1-601-A(b)(2) 901(b)(2)

90L({b)(3)*
901(b) (4)*

901(b) (5)
802(a) (1)
802(aj(2)*
$03(a)(3)
902(b)
902(c)
903(a)
903(b)
905(1)}
905(2)
905(3)
905(4)
905(5)
906

xR R

1101
1102
1103(1)
1103¢(2)
1103(3)
1104
11065(1)
1165(2)
1105(3)

*provision added or substantively revised.
***Provision omitted as unnecessary.
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Comparative Statute Table--continued

Eminent Domain Code Purdon's Pa.C.S.

of 1964 Title 26 Title 26

Section Section Section
705(4) 1-705(4) 1105(4)
705(5) 1-705(5) 1105(5)
705(8) 1-705(6) 1105(6)
706 1-706 1106
803 1-803 504(a) (last

sentence)

806 1-806 511(a)
807 1-807 511(b)
901 1-901 '
902 1-902. ek
903 1-%03 *

Housing Replacement Authorization Act

Act of December 6, 1972 Purdon's Pa.C.S.
(P.L. 1410, No. 304) Title 35 Title 26

Section Section Section
1 1525 904(a)
2 1526 Thk
3(a) 1527(a) 904(b) (1)
3(b) 1527(b) 904(b) (2)
3(c) 1527(c) 904(b)(3)
4 1528 904(c)
5 1529 904(4d)
6 - t 2 X )

**provision omitted because of revisions.
**+provision omitted as unnecessary.
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Comparative Statute Table--continued

Purdon's pa.C.S.
Miscellaneous statutes Title Title 26
Section Section Section
Act of April 29, 1874
(P.L. 73, No. 32), § 41 15 p.sS. §§ 3021-3023 -
Act of aApril 9, 1928 71 P.S. § 513(e)(2)(i)(B) 306
{P.L. 177, No. 175)
§ 2003(e)(2)(1i)(B)
71 P.S. § S513(e)(7) 310

Act of April 9, 1929
(P.L., 177, No. 175)
§ 2003(e){(7) (except as

much as reads: "Revenue

from any sale of land
acquired with motor
license funds shall be
deposited in the Motor
License Fund.*®)

Act of April 17, 1929
(P.L. 531, No.234), § 1
§ 2

15 p.s. § 115
15 p.s. § 116

L 2 ]
* W

s*provision omitted because of revisions.
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Appendix B

This appendix provides the 1964 Comments and 1971 Comments and
Notes to the Eminent Domain Code as contained in the Joint State

Government Commission's 1964 report, 1964 Report-Bminent Domain Code

and 1972 report, Eminent Domain Code as Aamended with Comments and
Notes. These comments and notes must be read in concert with the 1985
Official Comments of the Advisory Committee on Eminent Domain Law (see
Part III of this report)., Section number references are from the act
of June 22, 1964 (sp. Sess., P.lL. 84, No. 6), known as the "Eminent
pomain Ccode,® For the section‘teferences of proposed Title 26, see

appendix A.
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1964 and 1971 Comments and Notes to Eminent Domain Codet*

Section 201, Definitions.
“Condemn”

1965 C s Tl )
iun [Article \, $]

iy suggested Ly the >eausylvania Constitu-

“Condemnee’’

1964 C nt: Murlgugees, jud t créditors and lienholders have been
excluded from the definitum since, under this act, they da nut have auch an
intereat in the pruperty as ta he considered condemnees. This is i accord
with existing luw. It 15 mtended by this definition o include Lenants, pur-
ch under ag of sale ond holders of oplivis ¥s condemneea.
Note: Alsa see “dinpluced persan,” clause (8), infra. The authorization for
a mortgagee to intervene with court permission was extended in 1?69 to in-
clude o judgment crediwr or other lienholder. Ses Section 506(b), infre.

“Condemnor”

1964 Comment: The definitiun of condemno¢ ia intended o include the
Commonwealth und all of its agencies and instrumentalities and l.“ the various
municipalities, public bodies, authoritics, corporalions and individuals with
the power to condemn property.

Notes Also see ““acquiring agency,” clause (§), injra.

“Acquiring ageney”

1971 Comment: Acquiring agency is used throughout Article VI-A und io
sections 608, 610 und 610.} tu clurifly that the special dumages prnvidgd
therein ure payuble whether properly s condemned or acquired amicably in
liew uf 3 Lo, An M ugency hiecupies u condemnnor upon the
exetcise of ny puwer of 1 ilion. See *‘cund: " cluuse (3), supra.

*“Acquisition cost"

1971 Comment: Acquisition cost—used to pute the repl t hous-

ing payroent in subsection (ui(1) of Section 602-A —is the full gmount of
dumuges attributuble Lo fuir nurket volue as set fosth in Section 603,

*Business”

1971 Comment: This defimition is tahen willigul substiuntis e chargs fromng
the Federul bniforin Relocotion Assistiinwe und leul Property Adqunsitaon
Pobicies Act of 1970, Public Law No. 91-646, §10L(7); 12 1 S.C. 10017,

“Displaced person”

1971 Comment: o qualify a3 a displaced person under this defivition, wne
nust be n legal occupancy of the peoperty ul Lie Lime it 1y acquired or hase
moved sfler recewving feam the acyuiring ugency either writlen notice of its
intent to acquire the property or order to vucate it En addition, one con
qualify as n displuced persan for certin enuniersted purpiuses if he muoves
from lus dwelling because fny business or farm s acquired and he wishes to
retocate bis dwelhng us well us Ins husiness or farin. This detnisbiny derives
fram the Fededul uct, 42 U.S.C. 4601 (b).

“Farm operation™

197) Comment: This termn i ket verbatiun from the Federal w12
U.S.C. 4601(8). Under the dehmtiun, a formn which dues sot contonute
materiatly to Lhe uperator's suppuet does tot quahfy as o " fariu operation

“Personal property”

197) Comiment: I'roperty converled to reul extide under thae dea trne .,
Singer v, {tedevelopment Authurity uf Orf Cify, 337 P4, 35 9701 v an poct s
properly under this defittion.

Section 301, Severability.

1964 Commenitt The inclusion of o severgbilily sectinn ic necessary in view
of the language of the courl in Willcor r. Penn Alwtual Life Insurance Co.,
337 PPa. 581 (1947,

Section 302. Effective Date.

Note: ‘The ainendatory Aet of 1969, December §. P 1., 316, Act No. 137,
ok effect ', immedintely and (applied} 10 all condemnations effected
therrafter except that the provisious of wectionn-502, 504, 506, 507, 508, 510,
513, 518, 516, 520, 522, 703(2) and 704 of the Eminent Domain Code as
[therein amended applied] Lo oll stepa taken subssquent tn the effective date
of the [1949) net in afl cond tion proceedings in which the cnndemnation
was effected prior o Lhe effective date of the | 1969) act.”

The amendntory Act of 1971, December 29, P.L. 635, Act No. 169. ook
offeet immedintely nnd ix thus spplicabls Lo all rondemnntions an or after
that date, For its retenactive npplicsbitity o certoin dinplsred peraons under
Arcticle \ [-A, see Section 606-A, infra.

Scction 401, Jurisdiction and Venue.

1964 Comment (in part): Thin section gives the court of commun plens
exclusr:e jurisdiction of atl condemnotion cases, . The purpose of this wec-
tion is to mnke the luw aniform in the motter of jutisdiction,

Insalir as concerna venue, this seetion is generally in accord with exiating
Iaw under which the court of common pleas of the county where the condemned
property ix Jocuted bas juriuliction. This aection does, hawever. change
ewsting law in this cemned 1x o condemnation by a water rupply district
under The Water Supply Diatrict Law, 1931, May 29, P.L. 215 Art. 1, §1
(33 2.5, §3001). which prowvides that: *“. . . the court of common pieas of the
county wherein reside the grenter number nf conaumers and ather patenns to
D cupplied with water by the district . . " has jurisdiction when the district
condemns,

1t i not intended by this sectinn to nffect jurisdiction and venue of courts
nz estnblixhed under interatate compacls which 11 many cases pravide for
Jurisdiction and vemie of eminent domitin cases in the Court of Common Pleas
nf Dnuphin County. See, for exainple, the Act of 1919, May 8, I*.1,. 148, §4
(36 'S, $3271).

Note: With regnrd to jurisdiction and venne under interstate compacts, the
former suthority of the Diuphin Connty Court of Common Pleas has heen
transfereed tn the Camnmonwenith Conrt. See, for example, Section 508(n}
(203 of the Appellate Coust Jurisdiction Act of 1970, July 31, P.1.. 673, Act N,

23 (17 I8, §210.304(a)(20)).

*por comparable sections under proposed Title 26 see Appendix A.
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1964 and 1971 comments and Notes to Eminent Domain Code*

Section 402, Condemnation; Passage of Title; Declaration of

Taking.

1964 Comment: This section chonges existing law and representy u distinet
tread away from the funner concept of condemnution in Penusylvanin, which
has alwoys been concerned with the pruperty interest of the person rather
thun with the property. In uther words, condemnation under (his pros ision
i3 now a proceeding in remn. Thia section abus introduces & new concept in the
provedure which a condemnue must follow in order to take property. Undere
this new prucedure the coudemnnne must file o declaration of taking i cuurt in
order to cond H ily, the section was dertved from the Federal decla-
ralion of taking procedure. Feb. 26, 1931, c.307, §1. 55 swt. 1121 (30 USCA
§2583).

This section is nal intended L enfuege or abridize the yeaw er of condemnatiog
preseutly p J by any cond . aor 1o chunge the method by which
it praceeds to authorize a eondemnation, such at by ordinanve. resolution, op
atherwise. Huwever, this section is lended (o specifically provade thiat the
actunl condemnation is effectunted only by the (iling in court of the declarairon
of faking pursuwnt to the required action by the condenmnar to provisle for
the condenmuttion, und that the date of condetnation shalt in all coxex Le
the date of filing of the declaration of taking,

\Where thece is an njury without a tking. such as a change of grade. it is
intended that u declaralion of 1aking be liled with a plun showing the abutunge
properties, {f the condemnor does nut file u declarafion of laking. the con-
demuee may proceed under Section 502(e).

Subsection (b)(6) is derived from Rule 7)A of the Federal Rules of Civil
Prucedure. nddad April 30, 1931 (28 USCA 71A).

Subsection (b)(8) is new. Where the condenuior hus Laxing power. it inust
state in the decfarafion of laking that it hes Laxing power which is secunipy fur
just compensation. Where the condemmor duea tut hive taxing pawer, it st
file u bond with the declaration of taking, und state in the declaration thut just
compensation is secured by 4 hond. See Section 101 relating tu security.

“Chis sevtion abso clinges existing Juw by elimnmting the requirement that
the condemuor try to agree with the awners us Lo dumoges.

Note: Sectinn 102 wns amiended hy the Act of 1969. December 3. 1'.1.. 316,
Act No. 137. o delete w subsection (b)($) the requirement of u desceiption
of the need fur n eondemnation isnd to add in subsection (D)(3) twa alternute
methads of identifyinge the cundenmed property. The 1969 act also added
sulisectiona (c) aud (d).

Section 403. Sccurity Required.
(a) Bond.

1963 Comment: This sulseclion changes existing law. Generally, under
exisling Inw when a condemuor ix required to give security, the condemnor
st tender o hond to the owner and if the hund is not accepted by the owner,
the condemnae must file it in court and have it approved, Sew, e.8.. The First
Claxs Townehip Code. 1931, June 23, P.L. 1206, Art. XIX, §1903, us reenacted
and amended (33 PN, §36903), and as to corporations, the Act of 1874, April 29,
P.1,. 73, §11. us nmended {13 1.5, §3022|. It is inlended by this subsection to
eliminate the necessity of tendering 2 bond tn the cond and abtaining
court approral therenf: the condemnor merely filex an open en:d bond with
the derlaralion of taking. 1f the condemnee desires Lo chailenge the bond, he
may f{ile preliminary ohjections thereto after ceing served with notice. See
Sections 105 und #06. It is intended by this subsection that the bond filed
shall e an open end bond.

(b) Power of Taxation.

196¢ Comment: This whaection broadens existing law by exempting all
condemaors having the power of taxalion from entering security. Under
eusting law, for example, cities are not required to give hond for security
nnd their taxing pawer is made security nr damages (1927, May 4. P.(.. 728,
. 377, §1 lcince repealed]), but boroughs (1927, May 4. P.L. 519, Art XIV,
§1103, as r ted and ded [since repeuled] ) are required to give security
hefore passession is taken. 'There is no Ingical reason why there should be
any distinctian in this regard hetween the various condennors having the
power of taxation. Where, under existing law, a2 municipality is required to
hle w bund it need give only its nwn bond without surety. (See The Borough
Cude, supra. §1103 {since repealed].}

te) Insufficient Security.

196 ¢ Cormment: This subsection is necessary in view of the fact that ander
sulwection (n) the security which i ziven with the declarafinn of laking is
merely the bond of the condemnar without surety, and under subsection (h)
no band is required if the condemnor has the power of taxation. This sub-
<ertion authorizes the condemnes to challenge the sufliciency of the baad or
the wurety where there is a surety, ar the power of Laxalion where the con-
demnee contends that the condemnor is nat financially strong.

Section 404. Recording Netice of Condemnation.

1964 Commenl: This sertion, which adds anather duty nn»l.he condemmor,
has no counterpart in existing luw. Hecording is necessary in order to give
notice o pruspective purclusers from the condemnees, L!ndgr emunz.l-m
the State | Department of Irunsportation] recorda o plan, puL L‘hns_rerurdaum_\ 18
of little, il any, vaine to title examiners and purchasera. ‘The ‘Third Clax= City
Caode, 1931, June 23, P.1.. 032, Art XX V111, §280L. an reem«;ted and amended
33 IS, §37801). requires Lhe cily to record ils condemnation nrdmunce“r.\nd
that it be "indexed in the mune of the property owner affected thereby.

It those countiex which huve registry indexes, the condemnor in trying to
ascertain the owner, will hie acting reasonably if it relies on the ownership as
shown in the index.

1971 Comment: The 1971 amendment clarifies language added by the Act of
1969, December 5, I.).. 316, Act No. 137,

Section 405. Notice to Condemnee,

1964 Comment: Subsection (1) requires that the condemnor give nutice of
the condemnation. Inder existing law, there ix po express provision for written
notice of the condernnatinn with the exception of ‘t'he Third Clasa City Cude,
1931, June 23, L. 932, Art. XX V111, §2801, us reenacted und amended 133
0.8, $37R01Y, which requires that a copy of the condemnnation ordinance be
sent hy registered ruil ta each property owner, and the Act of 1833, April Z1.
.1, 264, §7 (53 D.8. §16113), celating Lo the upening of streets in eities of Lhe
firut clusa,

Subsection (h) prescribes Lhe manner of giving notice and is in accord with
generul practice. Where the natice is mailed, the condemnor ltas the aptisn
of using either certified or registered rmul,

Sybeection (r} provides that the native must contain generallv the eame
mntters which nre sef forth in the declaration of tuking. Conwequentlv. whfro
practical to dn sa, the condesnnor. under suheection (di may mmpl-./ _\\-llll
subsection (¢} by adding Lo a copy of the deeiaralion of tnking the additional
matters required to be st forth in the notice hy suhsections (¢)2), (cMRY
and (c)(12) and serving it. In many cases, however, ach as where a whole
ares is condemned and there nre many propertics and condemnees invn!\{etl
in one declarafion of {nking. it would he burdensome and perhone canfusing
Lo give natice by serving copies of the der/grution of tahking on each condemnrc-.
Accordingly. 1he condemnor i authanized by thix subsection Lo serve notive
on the individual candeinnee showing only the property of the condemnce
involved in the tuking.

For prelintinary oljections procedure see Section 406-and Comment,

*Por comparable sections under proposed Title 26 see Appendix A.
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1964 and 1971 Comments and Notes to Eminent Domain Codet#

Section 406. Preliminary Objections.

1961 Comment: This section simplifies snd clerifies the procedure for chal-

lenging a condemnition effectnated by n deelaralion of laking hy providing

an exclusive methiod which must tie utilized within the prescribed time. Exist-

ing law is nnclear ax tn wiether the condemnee who wishes to challenge the

condemnation must sue i equity Frank Mashuda Co. v. County of Allegheny,

236 F. 2d 211 {1958) (W D. Pa.): Enaleliar! 0. VY esimoreland Waler Co., 165 Pa.
Superior Ct. 136 (1919}: or raite the question in viewers’ proceedings, Schieah
v. Poitstown Berough, 107 Pa. 531 (1962).

Thece mutters which the condemnee may raixe hy gretiminary objections
should he dizpased of as sonn as passible after the cond tion. Procedurally,
it is hetter to have these inatters raised in the cond tion p ding rather
than in a separate suit.

Subsections (h), (¢) and (&) were derived from the Pennsylvenia Rules of
Civil Procedure, Rule 1028, relating to preliminnry ohjections in an action
in assumpsit.

Subsection (d) which requires service of the preliminary objections within
seventy-two (72) hours ulter filing was deemed necessary so that the matter
could be brought to the uttention of the court as quickly rs possible,

It is intended by thia section to provide, where a derlaration of {aking is fled,
that the exclusive method of challenging the power to condemn. the sufficiency
of Lthe aecurity. the derfaration of laking and procedure shall be by preliminary
uhjections.

Note1 See Faranda Appeal. 420 Pa. 295 (1966) and Valley Fore Golf Club v,
Upper Merion Twp., 122 Pa. 227 (1966). with respect to the legislative intent
that the filing of preliminary ohjections shall he the sole and exclusive remedy
available to condemnees ta chall t d ion. C[. Acery v. Com-
monweaith, 2 Commonweaith Ct. 105 (1971).

Section 407. Poasession; Entry; Payment of Compensation.

1961 Comment: This section chonges existing law which generally does not
require any payment by the coademuor antit final award or judgment and
which geaerally entitles the condemnot Lo possessinn upon the filing of security.
The purpoze nf this section ix to prevent hardship which accurs in muny cases
when the condemnor tokes puesession and the condemnee, who is not satisfed
with the offer of the condemnur, nnst give up possession and relocate else-
aliere. In surh cases. the condeinnee may have difficulty in obtaining other
property because of kick of funds. .

Right of entry prosided for in this section does not mean the precondemna-
tion entry to e surveys, appraisals, ete. What is meant by right of entry
in this section is the ease. fur example. where an easement is condemned and
the condemnor actually does not get possessiun of the property but merely
(he right to enter for his easement.

Even though the condetinor does not desire immedinte possession after
the condemnntion, the condenimee, who sy wint to move immediately, hos

the right under thix scction, if 1he condemnor hus not asked for Possession
within sixty days nfter the Rling of the dec/aration of (aking, Lo deliver posses-
sion to the condeminor nnd tihe the condemnor’s estimate of just compensulion
without prejudice to his right to prosccute his chiim for damages, See the
Act of 1957, July 10, P.].. 632 sitice repenled), which authorizes first class cities
to deposit the estimated t of comp ion into court for the use of
the person entitled thereto. oo

If the money is not accepted by the condemnee and is depnsited in court,
the muney may he withdmwn frum court in accordance with the provisions
ol Section 322 of this uct.

Pavments to condemnees under thia sectinn are subject to the provisions
set. forth in Section 321 for distribution of the damages to the parties entitled
thereto.

Note: Subections (a) and (c) were amended by the Act of 1969, December

5. L. 316, Act No. 137, t clarify their provisions.

Section 408. Revocation of Condemnation Proc:edings.

1964 Comment: This section changes and clarifies existing law. which is
somewhat unclear as tn when or whether the condemnnr may discontinue the
pr dings and the cond In Philadeiphia Appeal. 364 Pa. 71 (1950),
the city by ordinance condemned peoperty for a park and later petitioned for
viewers; prior to the viewers' hearing to fix the value of one of the properties
condemnned, the city amended itx condemnation ordinance by deleting the
property in quastion; the court held that it was too late for the city to abanden
or discontinue the praceeding ux to this property since the originnl ardinance
actually condemned the praperty. On the other hond. in Reinbold ». Commnn-
wealth, 319 Pa. 33 (1935), (he cnurt indicated that the condemnation mav he
abandoned or discontinued at any time *until the proceedings are ended.”

It is intended by thin section to clarify existing law by specificalty authori-
zing | to di ti or ab the condemnation by filing in
court o deelaralion of relinquishment within one year from the daLe the property
wnas condemned and befare poewession of the property ar the part to be re-
linquishied was tendered or payment made on sccount thereof. (Nherwice the
condemnor may not discontinue or abandon the proreeding.

The condemnor must record the declamtion of relinquisiument in order t4
clear the records, since n notice of condemination has previously been recorded.
See Section 404,

Where the cond tion it nhandoned, the cnad should be compen-
sated for any damages which he sustained since his land haa Lieen ** Lied up".
theee may liave heen nn entry hy the condemnor. ete. (n the Remnbaid cace,

suprn. the couct, at page 15, stated thot the condemnee is entitfed to* the
of costx, expx und d expended and sulTered by shim
.+ . hy reason of the intenided condenmation of his luod " I Long ¢

Commonwealth, 37 D. & (.. 702 (1910), the court allowed the condeminee -
penses incurred for planx, phatagriuphs. real eatate experts and attorney’s fie
Expenses incurred for these items would, of course, be recoverubie an damopes
under this section.

See also on this subject the Act of 1891, \ay 16.4%.1. 75, §T 33 P~ §looD,
which outhorizes municipal corparatlions to discontinue proceedings pnor tu
entry upon, taking, appropriation or injurey to property within thirty (301 davs
after (iling of viewen' teport, hut the mumcipihty must pay the vusts and
actual damoges. lusa of injuriew sustained by the owner. A <imular provision
is in The Boroweh Code, 1927, May 4. 2.0, 319, Art. XDV, §SUBLL ax reenacted
snd amended [since repeated]: The Third Clask City Code. 1931 Jun= 23
P.L. 932, Art. XXVIH, §2817, ux reenucted und wnended (33 PP S, 337817,
The County Cosde. 1035, Aug. 9. P.I.. 323, §2433 (16 P.S. §24331, the Necond
Class County Cuxde, 1933, July 28, £.L. 723, §2633 (16 .}, §5633;.

Upon relinguishment of the property by the condemnor. title is revested
the condeminee us of the dale of the filiny of the declaration of takiny. The
property is then in the sume pisition nx il there had been no condemnntion.

1971 Comment: The Act of 1971, December 29, I'.L. 633, Act Nu. 169, sub-
stitutes for the termi *‘darsages™ un explicit mandate for reimbursentent of
reasonnble conts nnd expenses uctually incurred, such gs appranal. wtlurney
and engineering fees. The lungunge describing Lhe costs recoveruhle under
this section is identical to thal in Nection 609 and is based un the requirements
of the Federal nct. 42 L1.5.C. 4634,

Noto that this change niso olfeeta recovery under Seclion 406(e) which re-
fers Lo Section 108 for the procedure to recover duniages.

Section 409. Right to Enter Property Prior to Condemnation.

196% Comment: This section is derived from existing statutes winch authar-
ize condemnnots to enier upon uny londs in vrder to muke survess. Nee the
State Highway Law, 1935, June 1, L. 1242, Art. [1, §205 (36 P.5. §670-2051,
the Second Cluss County Code, 1953, July 28, {.1.. 723, Art. ANV §2003
(16 1.5, $5603). This section Lirondens the powers of condemnors by aullis=
rizing preliminury entry for studies, lests, soundings nod apprasals as well
ad fur surveys. The provision muking the cundenmor lialie for any acwual
damages sustained by the owner by resson of the entry 1s new [t 1s mtended
that the condemnor shiuuld pay for any such dumeges where entry is tiude.

*por comparable sections under proposed Title 26 see Appendix A.
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1964 and 1971 Comments and Notes to Eminent Domain Code®

Section 410. Abandonment of Project.

1964 Cammenti Under existing law il the condemnor condemns a fee and
then ubandans the purpuse for which the praperty w.ax condeinned, the con-
demnee has no reversionary interest in the property. Sturkey v, Pheladelphia,
297 Pa. 512 {1939). This section continues and clarifies existing law in this
regard but goes further und sets forth exactly whut alleenatn ex are i uilubile
to the condemnor if the originai purpose of cond tion is abundoned: The
property must he offered to the condemnee under thie conditions specified and
only if the condemnee then refuses Lo repurchase the properly can the con-
desnnor otherwise dispose of it.

Thia sectivn is not intended ta resteict a Redevelopment Authority from
amending a Redevelupnient or Urbun Reaewal Plan sfier un area hus hicen
acquired, nar to restrict a Redevelopment Authurily from selecting alterna-
tive redevelopen, all of which actions are dotie with councilmanic approval.
See lirban Redevelopment Law, 1945, \ny 2%, P.L. 991, us amended (35
P.S. §1701, el seq.).

Section 501. Agreement as to Damages.

1964 Comvyments This section nuthurizes a condemnor to ugree with any con-
demnee ut uny stage in the cand tivn pr dinks as to all or auny item of
dumayres, und thereby elimninate the necessity fur the continuance or comple-
lion of the proceedings as they refate Lo the itess agreed upon, [t is intended
to make it cleur thut a condenmor fins the authority to compromise utid psy
uany ngeeed item of dumage even thuugh other parts oe itemns Imve to be litgrated.

Section 302, Petition for the Appointment of Viewers.

1964 Comment: {t is intended that all proceedi Intipaent to the dee-
{aratwon of laking, weluding the petition fur »iewers, shull be tiled at the same
courl term and number as the dec/aratton of lnkiny.

"I'here is now no statutoery or rule requirement reguluting the form of the
petition fur viewers, hut the suggested averments fullow sabstintially the
practice now prevailing throughuut the Commanwealth, cxeept that avee-
Hients a4 to liens nuw requiced by statute are omitted. See, for evianple, Lhe
Act of 1913, Apnl b4, L. 122, §1, as a Jodd [since repeated]. To this
extent. the suggested form of petition depurts from prexsob practice ay im-
gosed by statules which require that the petitiat lor the appontiment of
viewers specily the nomes and addresses of morlzogess, judipment crediturs
and leshotders. [t s intended that the riglits of these purtus showdd be deters
mined at the tune of distribution of the fund. .

1n the caption of the cuse 1t is deemed desiruble ti use an in rem designation
rather thun the nusnea of the purlies in arder to conforin Lo the declaralion of
[aking cuplion. See Section 402. ‘This represents u distinct chunge from the
condenitiation theory in Pennsylvania where the esphasis hus been on the
pruperty interest uf the person yuther thun un the property itwelf. ‘I'he change
in emphiasis britigs Peatisyly auiz closer to the Fedoral ronceptof condumnation.

Mortgagees, judgment creditors and other lienholders are not
und, therefore. have no stnding to lile o petition for viewers, Under Section
506(h) mortgagees muy be permitted Lo intervene,

Subgection {e) is necessary ta cuver the situulisn where there is in fact @
compensable injury but the cundeinnor has nat filed u decfarelion of laking
with reference thereto. It is intended to caver the case whero there is un
injury lo property not included in the derlaralinn. of laking ur whure, oy in

the cuse of a change uf grade, no declaration of (nkiny bas been liled. It is-

not miended to aflect the right of the condentir, under existing luw, to
challenge the appointment of viewers in such cuse.

Note: Judgment creditor or other lienholders now may be permtitted te
intesvene iy the procecdings. See Section 306(L), nfra.

Section 503, View.

1968 Commoent: The requirement that oy least two of the viewers view the
pruperty in every cuse is tichett from existing law. See the Act uf 1911, June 23,
L. 1123, 89 (16 P.S. §9485).

‘The requirement that une ntiorney view the property is new und deemed
desirable.

Section 504. Appointment of Viewers; Notice; Objections.

1964 Comment: This section is o departure {rom the statules which require
tle court in its order of appuintnient ta designale the tmie of the view and
heurings and the return day of the repurt. Generally, undee existing stututes,
the view must be held nut less than twenty nor mure than thirty duys ofter
the appuintment of viewers. See The County Code, 1955, Aug. 9. P L. 323,
§2108 (16 P.S. §2108); The First Class Township Code, 1931, June 24, P.1.
1206, Are. XIX, §1920, as reenacted und ainended (53 1.9, §36920). As for heae-
ings, see the Act of I911, June 23, P.4.. 1123, §6 (16 P.S. §9482). Where the
court, fixes the return day of the report this necessitutes contineal applicutions
to the court for extensions, and the fixing of arbitrney time lismits interferes
with the necessary flexibitity of the proceedinga. For this reason the fixing
of the time for views und heuringy is left Lo the viewers with the cautwon, how-
ever, thut they must uct promptly. [t is contempluted that should the viewers
{uil to perforin their duties prumptly, the purties couid infornully bring the
to the attention uf the court without Lhe necessity of formal pleadings and
this in most cases should be sullicient to remedy any dereliction on the purt
of the viewers.

Section 503. Service of Notice of View and Hearing.

1964 Comments This section resolves the conflicting provisions of the var-
jous codes and aiso simplifies the method of service. Section 21 of The
County Cide, 1955, Aug. 9, P-1.. 323 (16 I".S. §2 11 b now authorizes nouce to
be given in the manner pravided for service of summuny in v peraunil uctiou,
if the parties can ba fuund within the county, or upon an adult peeson residing
on Lhe premses and by publicatinn in all otheer cuses. The county and uther
political subdivision vodes also require that notice of the appointment of the
viewers must in all cases be inade by publication and posting and apparently
under present, practice u second notive by publication is required us to thine
owners who cannot peracaally be served with notice uf the heuring itaelf “I'he
propased section does away with the requirement of double publivulion .ol
reyuires uctusl nutice withaut publicution where this is posable and where
this is aut possible by posting the premises und by newspaper publication.

Section 506. Additional Condemneces: Mortgagees.

1964 Comment: There is no counterpart in existing statutory Inw requning
the condenmee to furnizh the viewerx with the names and uddresses of addi-
lionat condemnnees. The purpose of this section iy first, to implement the <tu-
tutory requirements that the chiims of landlord and tenants are to be adpudi-
coted in one proceeding. 1u addition, other Lypes of interests subject to fan-
demnation should ulso be tried in one proceeding and disclosed at an early
stage of the procecdings und not ux under the peactice in which the first
hnowledge of such interests mny be disclosed during the hearings. It i< -
tended thtat the chiiina of a vendee under an ugreement of sale, a tenant with
an uption to purchuse, und the owner of un ensement or sinilar interests should
all be juined at the enrliest pussible moment and their rights adjudicaled in
ane proceeding. The question of whether the additional claimams or con-
deinnees have uny interest entitling them to duinages should be determined us
purt of the entire peoceeding with the order of evidence left to the discretion
of the viewers und theie findings ns to the matter inciuded in their final report.
The burden iniposed on the viewers shiould not be an onerous one and does
not extend the scope of the statutory practice which requires the viewers la
ke findings 43 Lo liw und (et ns $o who are the owners of the property and
of the interest condenned.

The condemnee is alio required to furnish the names and addresses of ali
mortgagees. Only miorigogees have heen included since their eghts w the
property are pirely conlructunl.

Subsection {lv i new. 1t anthorizes the court to perniit o mortgagee to -
tervene, but only if his interest is not adequately prutected. ‘The mortzaree
shuuld nut e penmitted to intervene if the owaer is proceeding with Jdue
diligence and the value of the property appears adequate Lo sevure the murt-
gipe debt. Judiment creditors und other liewholders have not been uichidel
<nee they had s unmediate sight Lo execubion whereas the mortgiueer's rzhils
are stricthy contractual. 3n addition, the procecdigzs waald be duttered F
lientsiders, wi general. were pernutted o widees ene.

Note: The Inst paragraph of the 1964 Coniment must be read in light of
the 1969 amendmnent to subsection (h) which udded > judginent creditar or
other Jienhalder™ as u party permitted Lo intervene with court permission.

*Por comparable sactions under proposed Title 26 see Appendix A.
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1964 and 1971 Comments and Notes to Eminent Domain Code*

Section 307. Joint Claims Requireds Apportionment of Dam- ¢ lHowever in Wheeler Arenie Sewer, 214 Pa. 304 11806, the vourt nota o1
ages; Scparalte Heuarings Allowed. lh!nL the viewers had the authority to call witnesses. The viswees <honhe figor
this power o thal Lhey catr, f necessiey, call a presit as @ wititess v ;
though the cnndemnar ur condemanee does ot cull the persom. ;
The (third) sentence of the section fullows subistantially the prosiicas of
Section 2108 of The County Code, 1953, Aug. 9. P 1., 323 (16 [°.8 §210% _.ud
ulso similue provisions in the Secund Class Coualy Cude. 1933, July 28, P 1.,
723, Act. XXV, §2608 (16 S, §5608), There are, huwever, ~osme aoor
vacintions in these cudes und reluted statutes as to the puwer vl viewers and
these nee made snifurm by this section.

1964 Comment: This xection is derived from the Act of 1937, July 1, P.L.
2667. Nu. 328 (26 1.5, 1), which requires thas the claims of the owner and
lessee be tried together. ‘'hia concept has Leen broadened Lo requira also that
1he claims of tenants in cummon, life tenants, etc., und all uthers having an
interaat in the property be tried together, Except as to awner and tenant,
existing law does not require the owners uf ather interests in tha condemned
property to join in a single suit. See Adamz 0. New Kensinglon, 373 Pa. 104
(1953); Railroad ». Boyer, 13 Pa. 497 (1850). The purpose of this section is to
avoid severul suits fur damages for the same praperty. On appesl to Lhe court,
the cloim of one of the porties ny be tried separately without trying the
claims of all, if the other claimants are satisficd with theic awards und the
condemnor has not appeuled the entire award.

Note: The second paragruph of the 1961 Comment. wiuch cefers tu the
viewers' power tu issue subpoenas, should be read in light of the 1949 amed-
ment which specifies that the court shall issue such subpuetas.

Note: The sbove Comment must be read in light of the 1969 amendment
which specifically autharizes separute hearings or trials for certain special
-durages fur displacement (Nection aUL-A, injrn) which are in sddition to the
duimoges for the property.

Section 508. Appointment of Trustee or Guardian Ad Litem.

1964 Comment: This section is derived fron such ucts as the Act of 1929,

April 17, P.L. 331, §2 {since repealed in part and suspended, see 15 2.8, §116],

which provide fur the appaintiment of trustees und guaediuns ud litem in
H tad H pl'l’l N

Section 309. Furnishing of Plans to Viewers.

1863 Comments ‘This section chauges existing law. Mast of the stalutes
wpecificully provide for the inclusion of wanv detaits in the pluns such as
topugeaphys, the inchae of the slupe, the cubiv content of huildings and other
sonilar muatters. See. for example, the Actof 1925, April 27, P4 310, N\, 173,
§1 (26 P 1), Ninee conditions in vach Lype of vondemnatipn and in diffeecnt
types af propertiex are so dissimilue, it is deened prefrmme. to «tate the e
quirernents as to plans int general teriug sind with limited requicements, I‘e:n nge
to the viewers and the parties the deterniinimtion uf whial w esential i any
givel case.

The requirement that copiex of plans be furnidied without charge to con-
demnees is in accord with existnye law. Act of 1925, April 27, L. 310, N 433,
52 (26 P, §2); The First Cliass Township Cude. 1931, June 21, P L. 1206,
Art. XIX, §1909, a» reenucled und omended (53 1.5, §56909). The provision
that if the cundeimior does nat furnixti u plun, the court may Lux as coxts Ure
expenses incurred by the cundemnee foc phins, is new. I the cnud»!uluur
sneglects o furnish u plon. it is contemplated that the court. upan petition,
witl permit tie cindenines 1o have plans mode und the costx thereof charged
to the condemmor. fHusk r. Allegheny Counfy, 159 1%a. Superior CL. 163 (19101,

Section 310. Powers of Viewers.

1964 Comment: The power of the viewery to administer outhy and allicma-
tiona ix in aceord with existing law. ‘The County Code, 1933, Aug. 9. P.1.. 323,
§1103 (16 1PN, §1105); the Necund Claxs County Code, 1933, July 28, 4. 723,
Art. X1, $1103 (16 .5, §6105).

The power of the viewers to compel the attendnice of witnesses, the pro-
duction of books wnd Lo ndjourn the proceedines 1s new. The Act uf 1903,
April 10, .1, 123, 53 (33 IS, §2203), gives the viewers the power to issue
subpoenns **. . . at the imtnnce of either purly, to conipel the nttendurice
of witnessen . . ™ where cities enter land fur sewer purpimex. The suarious
turnpike acts provide thut of any person refuses 1o appenr it testily hefore
the viewers of refuses ty produce bovks und pupers when cequired. the court
on applicution of the viewers shnll muke uny necessary orders. “Fhere i
not geemn to be uny stutute generally nuthorizing siewers 1 issue subypretis,

Section 511. Report of Viewers.

1964 Comment: This section seehs ta hurmnmize statutory prosisions amt
practice. Tha statutory requirements as to what muxd he included @ e re-
port under existing liw now relate to only a linnted nnmiber of naitters ~uh
a3 Lhe ussesmnent of dumiges and henefits and the apportuimment of dmoaye
between londlord und tenont. For exaniple, see The Thind Clux City (uile,
1931, June 23, B.1. 932, Art. XXVIIL, §2873. us reenacled ind umeniled
(33 P.S. §37823) (Asseswmnent of damoges und benefitss, Act of 1937, July 1,
P.L. 2667, No. 528, §l (Apportionment of dunuges hetween hundlord and
tenant) [repsuled by the Eminent Domain Code, Sectiun 9U2{181, mifra!,
"There ure alsi a nurnber of statutes requiring the viewers to muke lindstgs o~
to tha necessity of a private road or the lucation of utility lines, ete. tFinday
a3 1o necessity of private couds, see Act of 1836. June 13, £.1.. 331, §12 (4o
P.S. §2732)). These siututes are not repented ur alfected by thix act. Tlns
preliminory procedure is covered in Article IV Where there are couflwbing
or adverse claim, the viewers are required to make specific findings un 1hese
matters and may not evade Lthe issue, us is poasible under some stalutes, by
stating that they are wiuble to determine who ure the awners of the property *
or their interest therein. See, for exumple, The County Code, 1933, Auy. o,
P.L. 323, §2128 (16 P.N. §2128). "This requirement cunnot prejudice noy of
the parties gince they will have u right of appeal to the commun pleas vnnet
(o the viewers' report. The forin of report required by this sectum ako
omits the sttutory reguirement that the viewers nake findings us to all
lietrs upon the praperty. See Fhe County Code, 19533, Aug. 9. .1, 123, §211)
{16 P.S. §2411); The First Class Townghip Code, 1931. June 28, I.[.. 1200,
Art, X1IX, §I911, ux reenaicted and amended (53 P.S. §56911).

Clause (5) dues nat affect those laws which permit municipalities to ussess
upon the properties henelited the costs, damages and expemses for public mi-
provements such ax sewers, Sew, e.g., The First Class Township Code, 1931,
June 24, 1.1 1206, Art. XXI\, §2125, as reenacted snd amendcd :33 I,
§57423). in such ensex, benefitn may exceed dumuges. The benetits v Le

d under subsection (3) are only such as are assessible under Section
606 of this act.

Clause (6) is new. It hus been included becouse of the tax romificntions
involved where there ix u portial taking. The tax aspects which arise m cun-
tion with ) tion can have serious consequences to a condentnee,
as severance danages have mare favorable tax consequences than gener:l
damages. The Interimul Revenue Service has 1aken the position thal unles
the award specificaily indicutes what paction of it is severance dumiipes the
entice awnrd will he considered genecul domages. Rev. Ruling 59-173; Allaken
v. Commissioner, 35 B.T.A, 327 (1937). See Rev. Ruling 64-183: 26 CFR
1.1033 (3—1: Involimtary conversion; Rev. Rul, 64-183 non-recogintion uf
ain.
“ The mmount of severince dumages paid in connection with the purchase of
propesty by u condewning wuthority is cousidered stipulated hetween the
parties and clewrdy shown, although the contract execufed by the parlies dues
not refer Lo severance dunsuges as such, if the peoperty on et i faetebied an
it ! nt or closng hieet ul the time of settlement and syl
by the conderning autlionty which indicutes the specific amount ol the total
contrict purchise price which is for severuuce dumages.

Section 512. Disagreement:

1964 Comment: 7'his seclion is derived from u portion 1f Section Y of the
Act of 1914, June 23, I*.L. 1123 (16 D.S. §9183).

*Por comparable sections under proposed Title 26 see Appendix A.
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1964 and 1971 comments and Notes to Eminent Domain Code*

Sectian 513. Filing of Report of Viewers.

1964 Comment: As it stands, this section substantially follows the provisivns
of the vounty codes and the codes of uther paolitical subdivisinnn hut omits the
requirement of publication und posting. Thie County Code, 19535, Aug. 9, P.L..
323, §2416 (16 P.S. §2416), (ur exumnple, requires notice by publication aftee
the filing of the repurt. Similar provisions nppesr in stututes covering uther
condemnors. Undee this sectinn notice need be given unly Lo those parties
who have appeared Lefore Lthe viewers, sitice publication will lave heen snade
of the vriginal taking und of the \iewers’ proceedings.

This Li liminales the p dure of filing exceptions to the report
with the viewers before the report is filed with the court. A remnunt of the
exception procedure is, huwever, retuined by the Just sentence which pesmits
the viewers to correct uny ecrors in their report. White the errors which are
contemplated consist of typugruphical and possibly administrative errors
such as the misspeHing of a2 name, uny matter brought to the viewers' attentivn
prior to filing the report may be corrected.

Section 514. Reports.

1964 Comment: The filing of reports aa to oue or more of the properties in-
volved in a condemnution s nuthurized in arder to expedite the proceedings
since there muy be 8 considernhile number of properties involved in one cone
demnution {fur example, a condemnation by un urban redevelopment athor-
ity). 1t should aot he necessury to have all the condemners wait until all the
cases have bieen heued und nwieds inade by viewers. Where u report ix filed
s to a propesty, ull interests in thut property must hie meluded $n the report.
[u other words, seporute interests in ane property cannul be covered by sepa-
rute reporls. ‘The appeal time begins Lu run frim the date the repart coverime
the property is fited. I does not begin to run fromn the dote the st report
covermy the lust property or properties is filed.

\yhere there is a maitiple condemnation these rany he miny sepuirote peti-
tiuns filed for the appointment of viewers. Thixsection authorizex the viewers
in such case, if the properties luve heen inchided in the xume derinraiton of
luktny, to include in their report one of moce of the properties subnntted 1o
them under separate petitions. This, too, is desirable in order o expedite
aud simplify the proceedings.

Note: Sections 608, 608 and 810 refercnced in this section were repenied
in 1971 and tierr subatunee weorporated into Seetion 6U1-A, infra.

Section 515. Appeals; Time of Taking; Consolidation.

1964 Commient: Thix sectiun differs from the statutes which in moet cases
provide fur o canfirmution s of the viewers' report {oltowed by an absolute
coulirmation where 1o ubjections ure filed. The County Code, 1935, Aug. 9,
.1, 323, §2123 [since repealed] provides Lhat when the report is filed, the pro-
thonutury ix Lo mark the sume *“confirned nisd”* and if no exceptions there-
to ure filed within thirty (30) days, the prathonotary is to enter a decree
confirming the repurt absolutely. This confirmation nisi procedure has
been oruitted a3 an unnecessary procedural step.

‘I'he provision of thix section authorizing the court on its own mation to
consolidute appealx is ioken from Pa. fLC.P. 213. (Under existing luw a
party is enlitled to n segarate trial on appeal. Comly 0. Phila.. 153 Pa, Superior
Cr. 539 (1913); Edymont Ase.. 28 Dist. Rep. 256 (1918), where the court indi-
cated thut this cight 15 guaraateed iy the Pennsylvania Constitution [Art. X,
§31. T'his section, then, changes present law where the cuses ure consuliduied
by the court, 'Tliere would be no separate jury trial when the consaliduted
cases present only a question of luw.

The lust parugruph piving the condemnor an additionat fifteen dnys to
appeul is new. The udditional tune is necessary so that the candemusur may
protect itsell whiere a part owuer or tenunt of the condemned property ap-
peuls when the normal Lhirty-day appeal tinie is about to expire,

Verificalion of the appeal required under existing statutes has been elim-
inated 83 unuecessary.

Exceptions to viewers’ reports are abolished and matters formerly raised
by tions are now included in the uppeul, as provided by Section 516.

The limitation on appeals from assessment of henefits is intended to apply
only to benefits assessed in a Board of View report filed under this act assess-
ing benefits assessable under Section 606 of this act and nol to henelits
asseised under other statutes not superseded by this sct.

Section 516. Appeals.

1964 Comment: This section makes o change in procedure by combining in
one proceediug. designited ox an uppeal, the practice uf exceplions as Lu ques.
tions of law and the diling of i sepurate uppesl ag to questions of fuct. There
wits confusion in many uf the lower courts und even appellute courts as to
whether exceplions ar appeal was the proper provedure, and oftes as u mnlter
of course to protect Lhe recurd. attarneys tmude i practice of filing buth., [n
Lakeuvod Menioveial Gardens, Inc. Appeal. SH1 1% 46 119331, the court, at
page 31, stated thut exceptions *"are properly limited to procedursl matters
or questiona of luw lasic to the iuquiry . . and in Urban Redevelopment
Authordy of Pillsburgh Appeal. 170 %1, 248 ([952). the court held that qacs.
tiona pertaimag to the elements of property invalved m the condenmation
and the relevant meaxure of dinnages could mit be adjudicated by exceplions
but shuuld be raised by appeat.

Subsection (a)(4) is intended to cover what formerly were exception
**Objections” is not intended 10 mean ubj to rulings on evidence, cam-
petency, etc.: it meuny objections to the report. Under existig law, an ap-
penl on the merits as to dameges i3 considered a Lrial de nure und uenther the
viewers' report Dot any of their indings nior the uimount of the swaurd are ad-
miited for the appeal, nor can they be introduced into esidestce. Sweeney r.
Cily of Seranton, 74 D'a. Superice Ct. 348 (1920) (triul de novw): Berger v Puin
lic Parking Aulhorily of Pilisdburgh, 380 P'a. 19 (1954) (viewers' report not
admissibie). Therefore, on the appeal the appellunt<ondemnee must. for
example, introduce proof of uwnership and interest, and the record withaut
such proof ia defective; this practice ia coatinued,

No other pleadings ure required and the local rules of practice, nuny of
which require the condemnee to file a complaint folluwed by an answer, are
abandoned. . . . The issues involved in a condemnation case are generatly su
comparatively simple and clear as to damages that no pleadings or framing of
an issue are considered neceasary. Where the appeal raises questions uf law,
vince they must be set forth explicitly in separate paragruphs, there should Le
ao necessity far any further plendings.

Subsection {a)(5) exiating law, which provides that the trinl ix
by jury unless waived. Unless a jury trial is deinanded, the trial will be non-
jury. This subsection is derived (rom the act creating the County Court of
Allegheny County, 1911, May 3, P.L. 198, §8, as amended (17 P.5. §631).

1t is contemplated thut the form of capiion will be established by the rules
of the Supreme Court or by local court rule, but the proceedings are neverthe-
less put under the san:e court term and number as the decfaration of tuking.

Usnder subsection (c) the cuse will automatically be at issne on appeai and
it will not be necessucy Lo file o praecipe to have the case pluced at issue.

Notes With respect to subsect (b) see Langhoene Springs Waler Cu.
Appeal, 437 'a. 298 (1970), which holds that the five-day period is directory
and not mundatory. Also see Aliller Esfale v. Depl. of Highways, 324 PPa, 477
(1967). which holds that the filing of proof of service of a copy uf the appeal -
must be accomplished within a r ble time sul ¢ to the filing of the

appeal.

Section 517. Disposition of Appeal.

1964 Comment: The first paragruph of this section follows substantially
the stututory practice under the varivus codes which provide that the court
on exceptinaa can madify or change the report or refer it buck to 1he viewers.
See, for example, The Cuunty Code, 1955, Aug. 9. I*.1.. 323, §2123 [sice re-
pealed|, ung ‘The Borougle Code, 1927, May 4, P.L. 319, Art X1V, §1135, s
reenacted und umended (33 ™S, |§463311). The confirnmtion ntel privedure
provided for int tntost of these codes has been uniitted (see Cotnments to See-

tinna 313 und 516, and the order of court will constitute a finul, appeatable
judgment.
"T'he secund paragriiph changes existing luw, See Comment to Section 316.
The last puragraph is genersily in accord with existing practice,

*For comparable sections under proposed Title 26 see Appendix A.
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1964 and 1971 Comments and Notes to Eminent Domain Code*

Section 518. Severance and Special Damages: Allocation.

1961 Comment: Siubzection (a) of this section is new and is designed to per-
mit. upon request of the condeninee, the ullocation of a general award between
<oy eranee damiges W the part of the property not taken and the damages for
the part taken. Such allucation may result in definite advantages under the
Fedecnl income tax laws by permitting postponement or avaidance of Federal
income taxes. The allocation is to be made by the court rather than by the
jury ne a special finding. The ollocatian inade by the court would be at a
special hearing, if necessary, nt which the evidence would be restricted solely
to the amount allocable 1o xeverance damages.

As to the ilems of speciul damages such as maving expenses and relocation
cosly, the Federal urban renewal and redevelopment program (and other fed-
erally reimbursed prajects us well ag State prograins now permit] reimbursement
and payment of these costs up to fixed limited amounts separate and apart
fram the general dainuges in connection with the taking. 1t may therefora
be helpful in connection with the Federal urban renewal program and also
for ¥ederal incone tax purpuses 1o require thesa special items of damages
Lo Lie separately ullocated. The nllocation of these special items of dumages
i uldus necessary for situntions where Federal funds are used for highwaya
since some of these itema of damages are not P ble from Federal
finds nid unless such items are separately «ated the Federal Government
will not cantributg funds toward any part of the award. Under subsection
() these specint dumnges are to be apecifically apportioned by the jury or
the cuurt in s trisl withont n jury.

1971 Comment: [t is believed that the court can more expeditiously deter-
nune the resumubieness of uppruisal, attorney nnd engineering fees, especially
cince the jury is required to make the many other findings specified in this
subsection,

Section 519. Costs of Proceedings.

196t Comment: Thix sectinn nltempts to clarify case law hy providing that
generally ot voxts nre to be paid Ly the condeminor,

Thix section alan changes =nine existing stotutory lnw which provides thut
the ensts he paid by the condemnor except that where the condemnee takes
an appeat from the viewers' award, Lhe condemnee must pay all costs of appenl
if e does not recover an wmount grenter than the viewers' award. The
Cuounty Codde. 1933, Ang. 9, 1. 123, §2425 (16 P.S. §2423); the Second Class
Coumty Code, 1953, July 28, P.L. 723, Art. XX V], §2625 (16 P.S. §5625). On
the other hund, the 1hird Cluss City Code, 1931, June 23, P.1. 932, Art.
XXV L §2830. os reenncted und amended (53 P.S. §37830), and The First
Clis< Towuship Code, 1431, June 24, P.L. 1206, Art, X1X, §1931, os reenacted
and amended (33 .S, §36931). for example, provide that the costa of the pro-
veedings, inclnding court costs, shall be paid by the city or township, without
exceprion. ‘I'lie purpose of thix xection is to make it cleae that the costs shall
be barne by the condeminor unlexs the circumstances warrant the court in
directing olherwise.

Section 520. Waiver of Viewers’ Proceedingss
Termination by Stipulation.

1964 Commient: This section full b tinlly the statutory practice
anuthorizing wiiver of viewera it certain cnses. See, e.g., the Act of 1893,
May 21, 1ML, 89, 81 (26 P.S. §B1), and The Borough Code, 1927. May 4,
1. 519, Art. XIV, §1414, ax re ed and ded [since repealed]. {law-
ever, the requirement of some ol the statutes that the owner [ile a statement
uf clain and rule thie defendunt to plead ix omitted as unnecessary. In eminent
domain cnses the issues invalved are so relatively simple that no pleadings
should be required.

Section 321. Distribution of Damages: Liens.

196¢ Comment: Thix «ectinn is intended to cuver all damuges, inclodig
damages agreed upon uwl dumnges pavable under Sectinn 107 L is intended
that the liens shall sttach snly to the dnmages payable for the property on
which the mortgage, judgrient or ather churge existed. For example, a mort-
gage on real estate will not e a lien «m damages for moving ur remaval ex-
Nn.a or h Alal Y A

The procedure for distribution is new. Since there will no longer he uny
requirement under thia act that liens be set forth ia the petition for viewer
ur thal findings e made an Lo lienholders and their priority, some procedure
is necessary in order that pruper distribution he made. [t ik contemplated
that in moat cases the condemnog will hiave obtained the necessary inforination
throngh his title search and that disteibution can wfely he innde nn the hams
of such search. Whers there it any question as to lienholders s peivrity,
thit cection permits payment Lo he made at the direction of the caurt, thus
relieving the condemnor (ruin liability,

1971 Comments The rationale of-the 197t amendmenta is that liens should
not attach to the spmcial d for displ: t unsder Article V [-A (except
special dumages payable uader subsaction (1h)(1) nnd (2) of Section s0I-A)
und to special damages under Sections 608, 609. 410 and 610.1. <ince thece
damnges ars not hased on the value of the property to which liens attached.
and becayse the nionies will be required for relocution of the condemnee tu
u new dwelling or husiness and for puyment of incurred expenses,

The second paragriph was added Lo Jimit the lienhnider's rerovery 1o a
portion of the damnges messured by the cffect of the condemnration upon his

security.

Section 522. Payment into Court; Distribution.

sent: The first parogroph follows sulmanﬁnll_y exisng h\\\'.;\ee,
::.')f:t'::‘nl;‘il. June 2. 1" I'.‘.u\'.‘l. $1 {repealed by the Eminent D‘:-u ':‘Il-Lude\
Seclivn 902(3). tnfral; The County Code, 1935, :\ux 9, P‘;l,. 3'..3. ;:’!.50 6
2.5, §21304; the Secund Chns County Code, 1933, July 28, P.L. 723, Act.

XA L. §2630 (16 P8, §5630) i

‘}1\11 Ii:?l"::,] (:mrfmru:h is new. 1T the funds are not claimed by the persun
entitled Uhereto within five (3) yeara of the date of payment into court. the
court must urder the money paid Lo the Communwealth withaut escheat. [Lis
conlemplated thut ufter the nioney bas Leen pald_ to the Commonw caith the
persan entitted therete muy apply for u refund in accordance with existiig
statutes. See Sectinn 10 of the Act of 1937, June 25, P.L. 2063, No. 403, us
amended [since repealed).

21 Comment: The second parugraph of this section requires that nolice
ll:‘:iven of ll:'e condennur’s intention to pay funds into court, and provides a
aanction whese rowsaualdy effective nutice is not given. ] '

Note: The five-year period and other provisions set forth in the third
puragraph would appear to be modilled by Sections 10 and 29(b) of the Dis-
position of Abandoned and Unclaimed Property Act, 1971, August 9, P.L.

286, Act No. 74.

Section 523. Appeal to Supreme or Superior Court.

1964 Cammenits

This section is included in order to provide a completa procedure in one
act. Sections 531 and 522, providing for distribution, are not intended ta
affect the right to appeal a Anal judgment in favor of a condemnee.

Note: Appellate jurisdiclion formerty set forth in Section 523 is now covered
by Sections 402(6) and 204(a) of the Appellute Court Jurisdiction Act of 1970,
July 31, P.L. 673, Act No. 223 (17 P.S. §}402(6), 204(u)) which transferred
appeals to the Commonwenlth Court with a further appeal to the Supreme
Court upon tha altowance of two juatices.

*Por comparable sections under proposed Title 26 see Appendix A,

-113-




1964 and 1971 Comments and Notes to Eminent Domain Code*

Nection 524, Limitation Period.

196¢ Comment: This sectivn distinguishes hetween takings and injury or
consequentind dumuge without tahing. 1n the kitter mtuation the condemiioe
muy not be uware of the injury and therefore nut in o position ta petition
itsell. Also i is necessory that the tinal costs of the improvenent fie estah-
lished within u eeasonable period.

Note: See Weigand Appeal, 211 Pa. Superior CL. 371 (1969), which holds
that this section does nut nperate Lo revive a claim basred prior to the adoplion
of the 1964 Cude. See ulss Upper Monlgomery Joint Authorily v. Yerk, § Cunie
tmonwealth Ct. 269 (1971}, which holds that a claim not harred by the stilute
of fimitations in effect prior to the effective date of the 1964 Code becomes
subject 2o the new limitation, which runs from the date of puyinent,

Section 325. Power of Supreme Court o Promulgate Rules.

1964 Comiment: The procedura! provisions of Article \, uvkich preferably
shuuld be gurerned by rules rather than by sialude, ure meluded so that Yhere will
be no pussible hintus in practice and procedure hetween the effective date of
this act and the pronwlpation of Rules of Civil Prucedure which it 1s com-
templated will be pramptly promulgated by the Supreme Court and the
prucedural provisions of this nct suspended.

Note: The 1964 legislutive erunt of wuthority tu **promptly promuigate’
procedural rules to repliuce the provisions of Article \ of the Cinie hos been
supplanted by the constilutionu) wuthority contained in the 1968 revision
Arlicle V, §10¢¢), whicl, in purt, provides: '

The Supreine Cuurt shalt inive the power to prescrilie geacral raten RBoverns
ing practice, procedure und the conduct of all courts, . . | il such rules nee
cousistent with this Constitution and neither ubridge, enlurge nor modify the
substantive rights of any fitgant, nor affect the right of the General As-
sembly to deterinine the jurisdiction of sy court or justice of the peace, nor
suspend nor alter uny statute of limitotiou or repuse. All laws shall be xus-
pended to the extent that they ure inconsisient with rutes prescrilied under
theve provisivus.

\either the cunstitutionnl authority to promulgate rules for aminent do-
muin procedures which toak effect Jamary 1, 1969, nor the 1964 legisimive
authority have to dute heen implemented.

Section 601. Just Compensation.

1964 Comment: Thix section is deris ed frum the Pennsylvania Constitution,
Article 1, §10, and (Article X. §3} und indicates that just compensation is de-
futed and is 10 be determined us set forth in this article.

Section 602, Measure of Damages.

1964 Comment) This section seis forth what dumages the condemnee is en-
titted to when his property is condemned. The first paragraph of ihis section
codifiea existing case law Ly adopting the '‘befurs and after rule,” which is
firmty entcenched in the law, Brown v. Commonwealth, 399 Pa. 156 (1960), and
adds other items of dameges us provided in Sections 608, 609, 610, 611, 612,
613 and 614,

1971 Comment: The reference to “article” in the first paragraph of the
section was changed to '’ code”™ because damages are now provided for in both
Artictes Vi and \ [-A. The traditional damuges determined by the difference
between the befure value nnd after value are denoted ““genersl demuges™ in
Sectivus 311(S) und 318(h;. The term **other dumuyges' of course meana the
special damages referted to in the same paragruaphs,

Note: Sections 608, 609, 610 und 614 referred Lis in Lthe 1964 Comment were
repealed by the Actuf 1971, December 29, P.L. 635, Act No. 169, The duinages
furmerly pravided by those sections are now covered in Sections 608 and 601-A.
The present Section 608 covers the subject matter of furiner Seclion 614.

‘The 1972 amendment included highway projects within the provisiuns of
the third paragruph relating to property damuged by floods. The umnendinent
is specificully applicuble to **alf highway projects durnuged by the storin and
floud of June, 1972, whether or nat property ncquisition had conimuenced prior
to June, 1972.”

Section 603, Fair Market Value.

1964 Commeni: This xection ia intended to enlarge the traditional definition
of fair mchot vahie ta conforne to modern appraisal theuss und practice,
which differentiates berween macket prece. whicli is the price actualls pand for
a property under conditions exiting at o certain dule reguedless of pressores,
motives nr intelligence, und warket salue, which is what a propesty o :w-tuaily
worth, o theoretical figure wiich assumes a mashet among lugical huyers
under idesl conditions,

This section contemplutes first o “willing™ seller and buver. Thi< meus
that neither ix under ubnoruinl pressure or compulsion, ad both have a
reasonahle titne within which tu act.

S dly. it ¢ plates ua **inforined™ seller and buyer, which euns
that both are in possesion of all the fucts necessary Lo mnke an wteilizen
judgment.

Cluuse (1) will germit considerntion of aiy specinl value the property mav
have for its existing use, including improvementx uniquely relutel ta that
use und, in caujunction with Vhe provisions of Section T05(2)tivi. will pro-
vide for proper valuntinn of speviul use properties, such as churches, winch
have no | imarket, L it pres a buyer who would purchase
it for ils existing uwe.

Clsuse (2) permiits the Lraditional considerntion of the properiy's vutue
{for the highest and best use to wbich it is adupted and capable of being used.
provided such use s ¢ bly available. )f it is cb d that the property is
more valuable for o use otlier than its existing use, it should be showan that
such use is revonuibly aviailuble aftee considering the existing impros etnents,
the deinand in the innrket, the supply of competitive property fur such une,
the zoning und ol uther reasonuldy pertinent factors, xisting zoning would
ordinarily he controlling, but evidence niy be given of a suflicient probulality
of a change ity zoning s to be reflected in market prices of similarhy zoned
propertiea. Nee Snyder v. Commonwealih, 112 Pa. 15 (1963).

Cluuse (3} is in uccord with existing luw since it assumes thaot the machmery,
equipment and lixtures are part of the renl property tahen. See iutnorn
Mills Emory Co. v. Philadelphia, 8 Dist. R. 30 (1898), and elsu Philadelphia ¢
Reading Railroad Co. v. Geis, 113 P'a, 214 (1886).

Clause (b wux included in order to sinke it clenr Whnt in axcertaimng fiur
murket vnlue, ull nintters which niay properly be introduced inta ovidence as
provided in Artivle V11 of this act may be considered.

It is not intended {1y this section Lo repesi statutes providing for thie cou-
sideration of additionnl fuctors or criteria. See, for exuniple, Second Cluxs
County P'ort Authority Act, 1956, April 6, I.L. (1953) L1114, as amended
(55 P.S. §531, et seq.).

Notes With regaed to clause (3) of this sectivn, for further discussion of

“muchinery, wquipment and fixtures'’ under the Assembled Ecouowic bt
Doctrine, see Singer 0. Redeselopment Authority of Oil Cily, 437 FPa. 35 (19701,

PP

*Por comparable sections under proposed Title 26 see Appendix A.
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1964 and 1971 Comments and Notes to Eminent Domain Code?

Section 604. Effect of Imminence of Condemnation.

1964 C t: ‘Fhis sectiun is new. Although it hss no counterpart in
existing law, the lunguage of this section is based on the lunguage in Olson ¢
French, Inc. v. Commonwealth, 399 Pa. 266 (1960), at page 272, where the court
used the phrase ‘‘ generul knowledge of the immi of... d tica.

,.* In many cases, condemnees suffer an economic loss because of an
annat t of the pruposed condemnution by the d rior to
the actusi condemnation. Where such announcement is made and publicized,
which may be several years before the uctual condemnution, the tenaats of
the condemnee move out or fail to renew their ieases and new tenants cannot
e vblained because of the propased condemnation. Under thess conditions,
the property which is to | d d ix ically deteciorated through

no fault of the owner i und as a q at the time of actual
} tion, Lhe t of dumages may be affected to the detriment of
the innocent cond b of lack of or | the cond

was forced (o rent at lower rentals for short terms. This section permits the
cundemnes to show these economic circumstances in order to prove what
his damages nctually ure at the date of taking. On the other hand, in many
cases an ¢ of the propased d tion causes on inflation of
property values and us a resuit the condemnor may have to pay more {or
the condemned property. The condemnor muy show this ineresss in the value
of the condemned property. Any decline or increase in ths (air macket value
caused by the gemerul kaowledge of the imminence of the d ion is
to be disregarded.

Physical deterioration of the peoperty which may occur because of the
imminence of the d tion is alsu to be disregarded in determining (air
market value if the condemnee hus acted ressonably in maintaining and pro-
tecting his property.

Section 605. Contiguous Tractsy Unity of Use.

1964 C. t: Thix secti difies existing caze luw. Morris v. Common-
weolth, 367 Pa. 310 (1931} (non~cuntiguous tracts); . C. Frick Coke Co. o
Painder, 198 1"y, 168 (1901} (comtiguous Lracts),

Section 606. Effect of Condemnation Use on After Value.

1964 Comment: The provisions uf this scction are ineunt to emphasize that
the value uf the remuining praperty after « portivl tuking, as alfeeted hy the
condernnulwon. would be thut which u prudent buyer woald puy, recoguizing
the damuges and benelits accruing to the remaining property as they can be
interpreted and evalaated ut thut time. While the ultitnute benefits tu be
derived from fiapros ementy within the part taken way Le great, the nwaer
ol the cemaiting propecty muy not enjoy them in some cases for several yeurs.
in determvining the {uir iarket vulue of the remuiging property, constdern-
tivn should be given to the necessary time discount, inconvenience and other
elfects of the construction perind, which might matecialty affect the price
which the condemnee would receive il he were to sell the remuining property
to a third party itnmediately after the duy of condemnation, but before com-
pletion of the improvement,

1t is nlso the purpose of this section to provide, in accordance with existing
law, thut genernl henelits and dumoges which accrue to the community as
a whole are not to be conxidered in arriving at the after value. Only special,
particulur and direct henefits and d to the remaining property muy be
cunsidered in arriving ut the ofter vulue, The special benefits inay 11l exceed
the ainount of dumages to which the condemnee is entitled; in other words,
the condemnor cuanut ubtain n judg gainst the cond an the
basis that the speciul benelits exceed the damuges.

This act is nol intended to supersede or otherwise aifect those slntutes
which authorize the assessment of henefita covering the cast of public ini-
provements, such ag sewers, or the method of assessing them, except where
a cond 1 iile under this act nccompanies the instailation of the
nssessuble improvement. in which cuse the entire proceeding is intended to
Le under this act und such henelita muy be assessed us provided in the lust
sentence of thix seclivn.

Section 607. Removal of Machinery, Equipment or Fixtures.

1964 Cor t1 1f the muchinery, equipment and fixtures are u part of the
real estate, they, of course, are condemned with the real estate. See Curinnat
to Sectivn 603. bn muny cuses the condemnor is nat interested in the maclinery,
equipment und lixtures, In such cuses, this section requires the condemnar

ta 30 notify the cond and the cond if he so elects. may remine
them. The condemnee of course is not required to remove the trachimers, etc..
but if he does, his damages sre reduced by the fair market value thereof
severed from the rea) estate, in arriving nt which, the cost of removal wud

install may he consid

4

Note: This sectivn and the Comment must be read in light of Singer o.
Redevelopment Authority of Oil Cily, 437 . 35 {1970), whicl uppears to re-
strict the option of the condemnee to remove the machinery, equiptient anid
fixtures.

Sectiona 608, 609 and 610. (As originally enacted, repealed
1971, December 29, P.L. 633, Act No. 169.)

Note: The substunce of furmer Sections 608, 669 and 610 ix wrarporatind
in Section 601-A. afra, and the 1964 Comnients pertinent theretis are apgcisdenl
to that section.

_ Section 608. Expenses Incidental to Transfer of Title.

1971 Comvment: Clanses t1) and (2) yre virtunlly identieal to the provicions
uf the first sentence of former Sectian 16,

Cliuse (31 is taken from former Section 61§ except thul theacquiring ugency's
liahility fur real property taxes now beging ut the earlier of the twis ginen
dates, in aecordance with the FFederal relocation act, 12 ( 5.C. 14333,

Clause th is also based on former Section 614 except that the acquirmy
aweney's linhitity for water and sewer charges wow hegins when o olitame
Perseasiont,

Y 61

This <ection alko supercedes Lhe i eontained in Sertiou 304
of the State Flighway Law, ndded 1968, December 12, P.1. 1212, Act \«. 381,
Section 3044 war repeulted in 1971, see Nection 902(23Y, infm,

Note: Axindicuted in the above Comment. the suhetance of clauses 13V and
(R of the section was contained in former Section 618, The 1964 Gomment
to fornier Section 614 stated:

tinder exirting Inw ond practice the condeninee is chargeable with taxe
for the whole vear even though the prnperty is condemned during thit vear
This i based upon the ptinciple that Ure owner of the property my the fiest
day of the tox year is linble fur the taxes for the whole year. Sen Nare »
Quinn. 12 §. & R. 299 (1823). 1t ia intended that the condemuee he remn-
Lursed for the real estate taxes and water nnd sewer charges paid on the
part of the property vandenmed for tie time sutwequent Lo the dite of con-
d ion or relinguishment of p ion and that he should be chargeahle
with the real estnte tnxes nnd water und sewer churges only to the date of
condemnation ar the diste he relinquishes poasession.

Section 609. Condemnce’s Costs Where No Declaration of
Taking Filed.

1971 Commient: Thix is une of the three sections under which the condetnnee
is entitled to recover full reimi t of r bie appraisal, nttarney
and engineering fees, as required by Sectivn 304 of the Federnl relocation acl.
121.5.C. 1631, The ather Lwo sections nre Nection 106(e) where a declaratin
of Wking is voided by a eourt upon preliminary alijections of a condenmee ani
Section 30B where & condemnation is revoked by 1 condemnor. The mstant
setlion is applienble onlv where n candetnnor is found by the conrt (o have
taken property without the Giling of a declaration of taking; it does not apply to
consequentid domage claims under Section 612 or to danages for \acation
of rands under Section 613, since there is no " taking™ in such cases,

*Por comparable sections under proposed Title 26 see Appendix a.
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1964 and 1971 comments and Notes to Eminent Domain Code*

Section 610 Limited Reimbursement of Appraisal, Atlorney
and Engincering Feces.

1971 Comment: It ix believed that this contribution toward uppraisal, at-
torney and engincering fees will, in nmiany cuses, materially assist the awner of
a properly inlereut acquired or injured in moking an infornied judgment
regarding the acquiring mrency’s offer. The reitmbursement provided in this
section is not intended to establizh a limit on the condemnee’s expendilures

for xuch services and js in addition to any costs taxable under Sections 509
and 519 for reasonable expenses of preparing viewers' plans where the con-
demnor fails to provide satisfactory ones. Cf. Kling Appeal, 433 Pa. 118
(1969), which holds thot appraisal and attorney fees are not taxable af coats
under Section 519,

Section 610.1. Payment on A t of Imcr d Mortgage
Costs.
1971 C 1 This section is hased on former Section 617 and difera

principally in that the payment is based on the remaining term of the existing
mortgage rather than on the entire term of the new moetgnge.

Note that owners displaced from dwellings recuver damnges for increased
mortgage costa under Section 602-A(a)(2) ruther than under this section.

IInder Section £02-A(a)(2), dainages for increused mortgage costs are in-
cluded within the limit of $15.000 for all Section 602-A damages.

Other ch are the inclusion of instaih purchase contracts as well
As conventional mortgages, removal uf the 67 limit on deht interest and
imporition of the requirement that the security instrument be at least 180
days old prior to Lthe initiution of negotiations for the isition of the en-
curnbered real estate.

Section 611. Delay Compensation.

1964 Commient: This gerlion is suggested hy the procedure in Federal tak-
ings whiere intorest ix nutanaticully added to the final award at the rate of
6. hut no interest is altowed on uny minney paid into court, Feb, 26, 1931,
©. 307, $1, 16 Stat. 1128 (30 UNCA §238a).

This changes the existing law which stites that the condemnee s prima
Jucie entitled o dinaes fur detay except where the delay is the fault of the
d (ek.. ble d § Iry the cond ). Moffat .ippeal,
400 Pa. 123 (1960). T'he courts, howes er, huve heen reluctant to find that the
delay was the fanle of the conderinee. tn the sbsence of evidence of the com-
mereial rate of interest, the cundemnee is entitled o 6% for delay compene
sation. Letugh Vallev Trust Co. v. Pennsvieania Turnpike Commizsion, W1 Po,
135 (1960). This section sets the Gpore in al) cases at 6%,

Under this ion the cond is entitled Lo delay P ion Bs n
matter of right. Mowever, he is not entitled to such coinpensation on the
money whivh hus been puid to him or depasited in court by the condemnnur
whu hus done so to oblin possession. See Section 407. Where the money
is paid to the condemnee or deposited in court by the condemnor to obtain
p Gon franm the cond the cond would still be entitled to deluy
campensation from the date of taking to the date the money is puid to him
or depovited in court. The eondemnee is only entitled to the one 642 on his
nward. He would nat he entitled to the 6 and then interest on thut 6<;,
{n other wordy, it is not intended by this section to bave interest being paid
utt delay cunipensution.

The dute from which deluy p {on is to be calculated will be fixed
ly the viewers in their report.

The lirst seutence of this section is included to make it clear that while
the J X in p ion of the lemnned peoperty, he does not get
deluy Lion but the cond is ot entitled to rent or other chorges
for use und occupancy. The reuson [or this is that while the condeninee is
in ¢ i, the cond; is not building up damages for delay and the
condemnor is nat accruing linhility for delay dumages. Consequeatly, the
deluy compensation und the rent, in a sense, offset each other.

Section 612. Consequential Damages.

1964 Comment: Under existing law the Cutnmonwealth is not fiuble for con-
sequential damages uniess liability therefor i3 expressly pmwd'ed Ly stutute.
Moyer v. Commoniceaith, 183 [Pu. Superior Ct. 333 (1937); Suidiers fmd Sculfxrl
VMemorial Bridge, 308 P'a. 187 (1932). Municipal and other corporations having
the pawer of eminent domain are liable for consequentiul damiages. Penn-
sylvania Constitution [Article X, $4). This section makes the Commonwealth
liable for consequentiul duinages to the extent set furth.

Section 613. Damages for Vacation of Roads,

1964 Comment: Under existing cuxe Jaw. the vufutinn ofa h'!‘zhwuy ar steeet
is nat an injury Lo the abutting kad owners withia the proviions of the Con-
stitution requiting compensation for property tuken, injured, or destruyed,
und in the nbsence of legiskation aflowing dumages, nune con be recovered,
Howell ». Moreristille Rorouyh, 212 Pa. 319 (1903), 'I he legisluture hfu. how-
ever, provided for hamages for vacation of streets in many cuses. See, €.

The Borough Code, 1927, May 34, P.i. 519, Art. NV I §1650, us reenucted
and amended [since repealed]; the Act of 1905, March 21, P.I.. 16, §§1. us
amended, 2 (33 P.S. §$§1913. 1943). The purpuse of this seclion is o have o

generni provision applicable to all cond reluting to and allowing dum-
ages for the vacation of public rouds. L
It is not i ded by this section to b len the extent of lialnlity for

vacation of streets or to change existing case luw reluting theceto. See Clem-
enline \W. Apple v. Cily of Philadelphia, 103 PPu. Supenur Ct. 138 (19311, See
also In re Melon Sireet, 182 Pu. 397 (1897) involving u cul-de-sac.

Section 601-A, Maving and Related Fxpenses of
Displaded Persons.

1971 C s Subeection (a) tains substantially the same provisions
as former Sections 608 und 610 of the Code and Section 301.21a) and th of
the' State ll'i‘ghvay Law, udded in 1968 und since repeuled. The former re-
quiremnent that moving costs may not exceed the value of the property mov
has been deleted. Y property ~

Note that the $200 dislocation ullowance payable under clause (2) is uvail-
able anly to a displuced persun wha elects to have his moving custs deternnned
according to the acquiring ngency's fixed schedule.

Under subsection (h)(1) or olternatively (b)(2). additional domnges are
payable for personal property used in a business or farm uperation which i3
not moved to a new locution. Cluuse (1) is based un the Federal relocation act,
42 U.S.C. 4622(a)(2), but ullows the greater of the two mensures of dumages
rather thun the lesser 08 in the Federul net. Clause (2) is entirely new and i
not found in the Federul uct. ‘The notice required under clause (2) must Le
given ab least 60 days in advance of the sale, which must e “*conumerciully

ble.” See Section 9—504(3) of the Uniform Comtnercial Code, 124
P.8. $9—501(3). Inventory which iz not compensable under clause 12), if the
business is relocated. nonethelexs qualifies for reimbursement of moy ing custs
under subsection (u). The displuced person must choose damages for all
unmoved persanal property anly under either clauses (1) or (23,

Clouse (3) of sulisection () is hased on former Section 609, The mavimum
and miniminn figures have been increused. An alternate formula tus heey
udded, which was derived from the Federal act and Sectiun 364.2(c) of the
State llighwoy Law, udded in 1968 und since cepealed.

Cluuse ($) is new und Wken verbatim fram the Federul act, 12 {1.5.C.
1622(a)(3).

Note: Ax indicuted in the shove Canunent, subsection (a1 reflects proy-
sions conliined in foriner Sections 608 and 610. The 196 8 Cannnents 1o thise
sections fullow:

[Section 600} ndds 1u new el tof in eniaent duninn i~
There ix nothing in existing lew which gives o condemnee or the troant of
o candemmnee the vight to recover is a sepacite itent of dunmgzes, cenonal
trunsporta and rensudlation cvpenses of nmachniery, equipment and
fixtnrex which are o¢ Lthe condenmed property Gut whiclt are nut « pir ot

*por comparable sections under proposed Title 26 see Appendix A.

-116-




1964 and 1971 Comments and Notes to Eminent Domain Codet

the ceal sstatie. Fasting Taw does proside e the eost of eemaoval of wn-

clinery, squpuieat aod fiztures althongh not llownlde o separate dem

of daminges, iy he eonsidered i fining the hefore and ofter salues. Hutler

Waler Canpany's Peihon, 330 Pa. 203 (1010 James MeMDllin Priniing

Co. r. Pilistmry, Carneie ¢ W estern It R, Co., 216 Pa. 504 (1907); Ci. Dela-

wars County Hederolopment Anthoeitv v, Carmenaili. 18 D. & C. 2d 704 (1959).

* Rezonable exprnxes™ of eenwn al are Lo be convidered as nal excerding
the market value of the mnchineey, equipment and fixtures in place nnd
ate tu he delermined in connertion with the vaine of the mnchinery. ennip-
menl and fistures, 1 the cost of eemonval exceeds the volue of the mnchin-
ery ete., the caxt would olwivady Lie unrensonnble. In addition. in ascer-
tammng the reaannbleaes of the renival expenses anather factor to be
cansidered ix the distance of the manve.

The cecond parngraph of the 1961 Comment must be read in light of the
1971 amendment which omitled the requiremneat that remavul costs not ex-
ceed the valve uf the peronnity involved.

[Sectivmy 6101 clumges existing kiw hy allswing the condenmnes to recaver
as o xeparute and additionad item of dmnsge; his rmmnnl)le rxpﬂmcs I‘ur
masing hix personal property, ns distinguished feom nt
and fixstures. Cf. lenry Recker r. The Philadelphia § l?mdmy Terminal
AL Co.. 177 Pa. 232 (1896). See nlse Delaware Counly Redevelopment Au-
thuseity o € nrmmnlh. 1 D, & C. 2d 703 (1959).

It ix the purpoee of Lhis section Lo peemit the recovery by the condemnee
of these maving expenses in nddition Lo the expenses (or moving machinery,
cepupment and fistures as provided in Section {60t-A). If a tenant is involved
and has an right toany of the duninges for the praperty taken, he would still
be entitled (o these moving expensen. In ascertaining whether the expenses
are repseniable, a fieetor to be conxidered is the distance of the mave as well
us the total anounl of tie expenses,

Chmise (3) of subaeclion (b) of this section is based on former Seetion 609.
The 1961 Comment Lo that section follows:

I1Nection 600 chiomees exinting lnw which makes no provisinn for domages
fur hawines dislocation losses. Under it the initial hurden is on the claimant
Lo ~how that the buxiness is of auch a jocal character that it cannot be relo-
eated without sabstantind loxs of pateonage. Generally this would be tene
anty af the anll ncighborhood husinesa. 11 this burden is sustained then the
seelion provides @ meehonical formatn for fxing the amount of compensation
for this loxt, Fornilae for Iaxinesa valuation hased on earnings ar account-
ing provedures were discirded s too complicated for use in eminent domioin
CHNN,

‘I'he rent ur rentad vahue on which the enlenlation of compensation is based
ix the rental of the pactinn of the property devated to the business use only,
which ny be and normally is leas than the entire property. This xection e
intendet Lo compensrte in o linnited way the smoil neighborhuod merchunt
subielautially pat out of bus by the cuad tion of his busil prop-
ey,

Section 602-A. Replacement Housing for omeowners.

1971 Comment: Sabisections tn) and () ure based on the Federal reloention
net, 12 UNR.C. 1623, “The 815,000 mit for ol dominges under this section re-
plivces the §5.000 Jimit contmned in former Nection 613 () of the Code and Secs
tion J0L30) of 1he State Wighwav Law, udded in 1968 and since repealed "FThe
prios limitation to" siugle, twoeor theee-faniily dwellings™ has heen elimbmted,
and the prior requiraincat that a dispineed person st have heen an pwnes-
ocenpant for a Tull yeor prioe to condemnation hos heen reduced to 1480 doys
prior to the initintion of pegatintinns for the seguired dwelling or receipt of
weilten nntice of intent Lo acuire or order to vacate.

Clause {1} of subwection () replaces former Section 615(a) of the Code
and Section 304.3(a) of the Stuite dlighway Law. The formula (or detennining
the pnyment remains the wme px heflisre. The comparable replacement dwell-
ings munt now be rensamithly necessite to the displaced person’s place of
airpluyinent rather than to*places of eniployment” as in prior law.

Clause (23 replaces (onner Section 617 und is subwtantially identical thereto.
As in Section 610.1, supra. the payment is hased on the remaining term of the
existing tnrtguge rther than on lhe full term of the new mortgage. Tbe in-

terest-rate {imit has heen remaved, i purchase ¢
and a 180-duy efigihitity cluuse added.

Clause (3), derived from the, accond sentence of former Section 616, is
limted W replacement dwellings, **Vrepaid expenses”” relers to monies de-
pisitedd in escrow with the lemding institntion for payment of taxes, insurance,
elc., as they Lecnmte due in the future.

Subsection (b) chunges Lhe priur requirement of purchase and occupaney
of the rep!m:clncnt dwelling within a year submequent to the date vn which
the comdemnee is required W mene froms the acquired dwelling Ls one venr
from the dote on which he receivex final payment of his full acquisition cost
or feam the date of the move, whichever ia loter.

Submection (¢, new and hirander than the Federal act. makes available to
long-term homeowrcrs the same henelits available to tenants and short-term
homeowners, namely, piyment up to § 1,000 toward rent or o down payment.

Section 603-A. Replacement Housing for Tenants and Others.

1971 C t2 This i 1 former Section 615(b) of the Code
and Section 304.3(b) added by the 1968 amendment Lo the State Ilighway
Law and, in accordance with the Fedemt refacatiun act, 12 U.5.C. 162}, sub-
stantially increases the amounts payable.

Subsection (a1(1) clarifies the cental-payment formnla an the difference
hetween the old and new rentuis. As in Sectinn 602-A(ak1). the cnmperalile
replacement dwelling must now be rengonably nccessilile Lo the displaced
persnn's place of emplayment rather thua to *‘ places of emplayiment,” as in
Prior law,

Section 604-A. Issuance of Regulations to
Implement this Article.

1971 Comment: Becouse of the dulmhlhtg of uniform interpretation and
application of | d fur relocation by all acquiring ugencees through-
out the Commonwenlth, the power Lo promulgale regulations iz given to the
Attorney General rather than to ench acquiring sgency.

The Attorney General in diretted in subsection (5) Lo take into consideralion
the regutations of the varioun Federn! lunding agencies, such as the Federal
tlighway Administration (FIIWA), Department of Housing and ['rban
Devetopment (HUD). Urban Mass Transit Administration (UMTA), ele..
$0 that the State regulations will Le sufficiently flexible to ailow each acquiring
agency (o opernte freely within its particnlae Federal requirements and pro-
vide the maximum allowable Lienefits to displaced persons.

Note: The Attorney General's reguinti d pursuant to the
nuthorization of this section, took effect on July lS 1972 (2 Pa. B. 1333-1337).

Section 605-A. Payments Not to be Considered as
Income ar Resources.

1971 Comment: The rationale behind this section is substantially the same
ar that governing the amendment o Section 521. namely, that the monies
puvuble under Article V1-A (except for Section 601-A(b)) are required for

T tivn of the displaced and should not diminish the amount uf any
wssistance being received by huu or be taxable or subject to attach t or
execution.

Section 606-A. Rights of Certain Displaced Persons Defined.

1971 Comiment: The provisions of Article VI-A were made effective January
2, 1971—the effective date of the Federal relocation act—to make persona dis-
placed on or after that date eligible for any increased benefits, even if such
d|splaced persons had been previously paid and had released their claims under
the prior law.

{n addition, any greater benefits accruing under the 1968 amendment to
the State ilighway f.aw or the former provisions of the Code are preserved
10 persons displaced prior to December 29, 1971, the effective date of Lhese
amendmenis.

*por comparable sections under proposed Title 26 see Appendix A.
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Section 701, Viewers’ Hearing.

1964 Comment: This is to make it clear that viewers may consider every-
thing they deem appropriate. including facts which they have discovered by
their own investigation and view, in arder to arrive at their decision as to
Jjust compensation. Apparently, some viewers have and presently do con-
sider themselves bound hy the farmal rules of evidence. This section setties
the matter by stating that the viewers are not so bound. The purpose is to
make viewers' proceedings informal. This is considered desirable since many
condemnees appear ut viewers' hearings without counsel.

Section 702. Condemnor’s Evidence Before Viewers.

1964 Comment: Under eviating luw. the condemnor is not raquired to present
testimony hefore the viewers. In some instances, condemnors hove refused
Lo present testi y. Thisis d { unfair to the condemnee who hua dis-
closed his figures but does not hear the condemnor’s figures until the time of
trial on appeal.

It is not intended by thia section to require the condemnor to present all
its evidence at the viewers’ hearing, The condemnor may present additional
avidence at the teial in court. As [ong as the condemnor has une expert testify
us to the damages, this is sufficient.

Note: Yee Harrie o, Pillsburgh Urban Redevelopment Authorily, 212 Pa.
Superior Ct. 232 (1968), which hulds that the viewers should require the intro-

duction by the d of expert ¢ y of the amount of domogea
suffered hy she condemnee, nr a stipulation by the condemnor that no such
evidence it to be offered: this stipulution i then hinding at ull subsequent
stages of the proceeding.

Section 703. Trial in the Court of Common Pleas on Appeal.
(N }

1964 Comment: This clause changes existing law in several respects. First,
under existing Inw. the matter of view by the jury in court in left to the dis-
cretion of the judge. Sebasiian A. lludoiph 0. The Pa. Schuylkill Valley R.R.
Co.. 186 Pu. 541 (1898);: Frazee o. Manujfacturers Lighi ¢ Heot Co., 20 Pa.
Superior Ct. 120 {1902); I%a. R.C.P. 219.

Under the Act of 1895, \fay 21, I’L. 89, §§1. 2 [repealed by the Code.
Section 902(6). infra) purty is enlitled to hiva the trini jury view the premises
when viewers have been waived.

‘The provision in thiy clause that the view sholl be evidentiary also chunges
existing Pennsyivanin faw. [t is well established under existing law that
the only purpose of the view i« tu enable the trier of the {acts to underatand’
the testimony: the view is not evidence ond i5 not Lo be subatituted for the
evidence. Avins v Communirenith, 379 1Pa. 202 (1951): Roberta v. Philadelphia,
239 Pu, 339 (1913, This pesition iy appsreatly the minority position, the,
nuijority of the stutes holding thit the view is evidence along with the other
evidence in the cnse. People r. Al G, Smith Ca. Lid., 194 P. 2d 750 (Culif.,
Yo4lti; 5 \ichols on Eminent Domain, $18.31. It is the purpose snd intent of
this clause to change existing cose luw by providing, in accordance with the
majority view, thnt the view iy evidence along with the ather evidence in the
case.

There is no requirement under existing law that the trinl judge gn on the
view. [his clause mukes it mandatory {or the triol judge to go on the view
with the jury. '

2)

196+ Comment: This clause introd H new pt ia eminent don?ﬂ
cases. [xisting law does nol regnire disclosure u_f the names of vulum.c'an
experts ut any time. The purpose of this provision is to eliminate the surprise
eletnent in many cases when one expert is used brefore the viewers and another,
with « different valuntion and opinion of the highest and best use of the
property, is called at the triat.

®

1964 Comment: This clanse is in accord with the existing law. Berger 0.
Public Parking duthorily of Pilisburgh, 380 Pa. 19 (1954).

Section 704. Competency of Condemnee as Witness.

1964 Comment: The portion of this jon permitting the d to
testify as to jusk compensation is in aceord with existing law. Hencken ».

Bethlehem Muriicipal Waler Auathordy. 364 Pa. 108 (1930). Bul see Sgerlat
Eslale ». Commonwenith, 398 Po. 406 (1960), where the court, at page 414, stated
'“In general he is competent, since he has at least a general knowledge of
what he owns, . , . But he i?. subject to the current rules and occupies no

a a wit This makes it clear that the owner

is nl\'ayrs competent to express an apinion as to demages.

The peovision of this section permitting an officer of a corporate condemnee
to testily as to value when the corporation property is condemned changes
existing law which does not permit the testiniony unless tha oflicer qualifies:
as on expert. (Vestinghouse Air Brake Ca. v, Pillsburgh, 316 Pa. 372 (1934).

The words ** without further qualification™ are used to emphasige that the
condemnee or officer of a corporate condemnee is not cequired to qualify as
an expert witness. The mere fact that he is a condemnee or en officer of a
corporate condemnee automatically qualifies him to testify.

Section 705, Evidence Generally.
[¢))

1964 Caomment: As under existing law, the viewers or the trial judge, as the
cose may be, determine wl‘mhe\- the witness is qualified to expresa an vpinion,
except in the case of a conidemnnee.

‘The primury purpose and intent of this clause, however, is to change nnd
broaden existing law which unduly limits the exatnination and cross ex-
aninntion of au expert witness. Ao a3 to permit the expert witness to testily
on direct, us well ag cruxa exomination, to any and ail mutters which he con-
sidered (ot necewarity “‘relied an™) in arriving at his npininn of dsmoges.
Uader existing luw, as nnted heforz, the expert ia unduly linnted s to what
he may testify to, and ns a consequence, he cannot show his competence or
what pechaps it more important, his lack of competence. See McSorley r.
{ralon Borough Sehool Distriel, 291 Pa. 252 (1927,

(b))

1964 C 'ntt ft iv intended by this clause to change cxisting law which
severely restricta the testimony of the expert witnesx on the pround that
“collateral issues™ are intruduiced. Thin change is i iznnce
of and permit testimony of all mod isu| meth

ded to take
"

®

1964 Comment: The purpose of this subel is to emphasize thut any
sale of ar eoniract or ngr Lo sell the cond d property or comparable
property. if not ton e in time, it udmissibile in evidence, both on direct
and cross examination, s both impeuching evidence and as evidence of value.

As for sales of the condemned property. existing luw apparently limits
evidence pertnining thereto Lo croxa ination of the d or his
expert witnes and only as impenching evidence affecting credibility. Berkley
o. Jeannelle. 373 Pn.. 376 (1953); Greenfield o. Philadelphia. 282 ['a. 341 (1923);
Rea . Piltaburgh and Conneliseille R.1t, Co., 229 Pa. 106 (1910).

*por comparable sections under proposed Title 26 see Appendix A.
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Evidence of sales of cimtlur property isuot admiasible on direct evamination-
and is not evidence of murhet value under existing Pennsylv_ama law: such
evidence is adimissible on cross examination, if the witness relied on the sale.
for the purpose af Leating his good fuith and credihility. Berkeley v. Jeannefle,,
373 DPa. 376 (19331, [t is the purpine vf this subclause to allow such evidence
on both direct and cross examination of vuluation witnesses regardless of
whether they " relied on' or *‘hased their upinian on™ the sale. Furthermore,
it is intended that such evidence be mimiszible as evidence of market value
as well as for credibility purposes.

(i)
1964 C. nt: Under existing law, the rent received from the condemned
property is admnssible in evidence os un el t to bhe idered in oscer-

taining market value, ulthough it cunnot be shown as a separate item of
damages. Westinghouse Air Brake Co. o. Pulisburgh, 316 Pu. 372 (1934), This
subclause, then, is declurutory of existing law on thia point.

As for the other terins of a lease. their admission under existing law is
forbidden. Olson ¢ French, [ne. . Commonwealih, 399 1Pa. 266 (1960), where
the court held that the edmission of the tease was error, but not prejudicial
under the circumstances of the caye; Ugden ». Pa. R, R. Co., 229 Pa. 378 (1911).
This subclause chunges existing law in this regard,

As fur the rent and other terms of any lease of comparable property, this

bek hang isting law which does not pennit the introduction of
rentats and rental vulues of comparuble property.

This subclause atso changes existing lsw which does not allow evidence of
the rent ur other terms of any [ease made after the date of taking.

It is intended that all these malters should be allowed in evidence since
they are rnatters which the modern apprai iders in nppraising property.

(iii)

1964 Comment: One of the basic :nethods of appraising property is Lo cap-
italize income attributuble 10 the property. This method is generally nol
sccepted by the courts, including the Pennsylvania courts, and consequently
evidence thereof i3 excluded even though an expert appraiser isists that this
approach is the only upproach to ascertaining market value in a specific case.
{n many cases, this method of valuation would certainly be a factor which »
willing, well-informed purchaser and seller wuuld cunsider in ceaching anagree-
ment on a sales prica. If an expert used this method, he shouid be peemitted
to so state and give his reasons therefor and a breakdown thereof. Oaly
the reasonable net rental vaiue of the property itsell may ba capitalized.

* The income vr profits of any husiness conducted on the property may not
bie capilalized Lo show the value of the property; this is in accord with exist-
ing Pennsylvaaia law.

@)

1964 Comment: Under existing luw, evidence of reprixduction costs is nut
admissible to fix dumoges unless the circumstances are such ns to render tha
adinission of such teetunony ubsolutely es<ential in the interest of justice.
&IgSorley v. Avalon Borouyh Sehool District, 291 Pu. 252 (1927).

The reproduction approach is unotlier basic approach to valuing peoperty.
it an expert has used such method in o particular cuse, evidence thereof
shfmlgl be allowed together with uny explunation.

This approach Lo value will Iie particularly helplul iis vuluing specinl use
propecties. such as churches, which huve no normml narket price.

)

1964 Comment: These mutters, in keeping with the liberalization of the
examination of the expert, shuuld properly be considered since they atfect
fuic marhet value. ‘This ia generully in uccord with exisune law, Puloka »
Commonwealih, 323 Pu. 36 (1936}, where the court stated that estimirles ol
the cost of rebutlding specific itemns of property or injury are not reviveribile
ay distinet items of dannages hut are useful ax heuring o the market value,

3

1964 Comment: A considerable tie muy elapse from the copdenpiation t-
the time of view eitiier by tlie viewers ar by the jury  Posséssion ol [ne o
demnned property may have hieen given up Ly the owners after the cundhrnn -
tion and us a resull the property may have become ruti dawn ur even e

molished. On the uther hand. the awner iy mprove the property alter e
condemnation in the hope of getting more compensalione,  Fhie purpose ot
this provision is Lo mahe 1t clear that cither the condenmor or the cuide e
may shaw the difference in condition of the properts ot the tnne of ok
and st the time of view, Of cuurse, just compensation 1y bn be Dased oo Lhe
condition of the praperty ut the time of condennation. This clinuse v ~en-
tially » declaration uf existing law,

Y

1963 C t: This cl existing statutory law which prosades that
the assessed valuation is adimssible against the cond r when the vone
demnor is a county. city, boruugh, township or town. See the Act of 1915,
April 21, Pl 139 §2 frepealed hy the Code, Section 902115, wnfra  the
County Code, 1955, Avgust 9, 1.1, 323, §2418 (16 P.5. §2418), und the vanwus
other municipal codes. The assessed \akuation is uf o reul probative valae
since it relntes to an enticely diiferent matter. Consequently. b shuufd not he
admissible against the public condemnae. This clause also continues existinz
law which does not permit the candemnor to intcoduce the assessed valuttion
agaiust the condennee. Herger ».-Public Parking Aulhoridy of Pultsvurin
380 Pa. 19 (2954,

)

1964 Comntents if, in arriving ot his opinion. on expert has relicd upaa Ui
wrilten estunste. for example, of 4 contructor iy to the cost to repar puat ol
the property damaged hy the condemnation, the party usHur su hoevputt s
requited by this cluuse to furnish o copy of Lthe cuntractur’s written estg
10 the other party in sdvance of trial. There s no sunitir pros sl @ exetin.
law.

(6)

1964 Comment; There is nothing in existing law which requires that an
expert, in order to testify, must have made sales of property. Apparently,
however, some viewers have been disqualifying experts fop this reasnn. [le
purposs of this clause is o clerify that point. Many highly competent np-
praisees do pot make sales und have not made sales of property.

Under existing law un expert may ba disqualified because he did not know
of or examine the condemned property prior to the condemnalion. See Shimer
s, £asion Ruilwoay Co., 205 Pa. 648 (1903) (trespass case). But ses Hasenflus.
Commonwealth, 406 Pa. 631 (1962). The purposs of this clause ix to provide
that an ntherwine qualified expert may still testify even though he has not
examined the property prior to the condemnation since this is seldom possible
under p d lion peacti ITuwever, as the clause states, the
expert must have acquired knowledge of the property and its condition at the
time of taking; this can be dons through the use of photographs and other
data available to him.

Section 706, Use of Condemned Property.

1964 C 1 This is necessary in view of the fact that the use
to which the cundemned property is put may have a very matenal bearing
upon the value of the remaining property in cases of partial condemnations.
This does aot represent a suhstantial chunge in the law.

*por comparable sections under proposed Title 26 see Appendix A.
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Section 801. Board of Viewers.

1964 Comment: T'his saction is derived from The County Coide, 1933, Aug. 9,
L. 323, 31101 (16 15, §1101), and from the Second Class County Code,
1933, July 28, P.L. 723, Art. XL §1100 (26 P.S. §4101). To the intecest of
umforuity the minuunum number of viewers hoy been reduced to Lthree for
second class counties inytend of six.

Note: The original muximvm of nine viewers wag deleted by the 1969
ainendnent.

Section 802. Appointment of Bourd Members; Vacancies.

1964 Comment: The lirst parsgraph ix derived feom Sections 1103 and 1104
of The County Conte, 1935, Aug. b, I2.]., 323 (16 P.5. §§1103-1101). Similar
provisions sppeur i the Secotd Class Connty Code, 1953, July 28, I.L.. 733,
Ar. X1, §§1103-1101 (16 I\N. §§4103-31014),

The secund pueagraph is tiken withuut substuntial chonge (rom Section
S of the Act of 1911, June 23. P.1.. 123, as amended (16 P.S. §9181).

Note: The first sentence uf this section must be yead in light of the 1968
constitutional unificution of the canrts of common pleas of Philadelphiv. See
PPennsylvania Constitution, Art. V. §3.

Section 803. Qualifications.

1964 C nt: This secti b existing luw in several respects. Under
existing faw one-turd of the bourd muy be altorneys: this section requires
thut une-third of the bourd bie attorneys. I'he reuson fae this chaage is beciuse
of the legal proUlenis und questins which dominnle every viewers' proceeding.
Secondly, under exishing faw u viewer must he o resident uf the connty. In
some of the sinaller counties it is diflicull to oblin viewers, Consenuently,
the chunge is made to authatize the court to appoint viewers from unvther
county where the court cannot complete the bourd from residents of the
county. 1n addition, this section s, as Leing un y. the pro-
hibition in the counly codes uguinst u viewer being engaged in any public
employment for profit.

The second parugraph is taken without chinnge frum Section 1103 of The
County Code, 1933, Aug. 9. L. 323 (16 2.5, §1103).

Section 804. Oath of Viewers.

1964 Comment: There is some conflict of opiniun aimong the lower courts as
to the necessity of swearing the viewers fur each individual proceeding, und
the pructice apparently varies from county to county. Orum, The Law of
Viewers in Pa., §il indicates that the viewer must he sworn for each separate
case. The Second Class County Code, 1953, July 28, P.1.. 723, Art. XXV,
52613 (16 P.S. §3613), und The County Code, 1955, Aug. 9, P.L. 323, §2413
(16 P.8. §2413), can be consteued to require that the viswers be aworn for
euch case. The purpuse of this section is to imake it clear thut the swearing
of the viewers for each caxe is not required. The form of cath was included
o that there would be uniformity.

Seetion 805. Compensation of Viewers,

1964 Comment: [n Philudelphia, the only city and county of the first class,
existing law now specifically provides that the saluries of all county or city
officials which are paid hy the City of Philadelphia sholl be determined by
the City Council of Philadelphia. 1945, Mlay 2, P.L. 375, §L. as anended
(33 1" S §13301%. ‘This is consunnot with the Philadelphia Home F_(ule‘Amend-
ment and the I'hiladelphia $lume Rule Act. In other counties, legislation now
provides that the county salary bnards establish the pensation of county
enmployes. Second Cligs Cuunnly Code, 1953. July 28, ©.1.. 723, Art. XVIIT,
§1820 (16 P.S. §1420); The County Code. 1955, Aug. 9, P.L. 323. §1620 (16
.5, §1620). ‘The compensatinn of viewers which iz fised by statute is mach

ton low nnd dues nat permit the conet tn attrmct compatent and quakfied
viewers, For eviwmple, the vurious turnpike acts (1937, \ay 21, .4, T34,
No. 211 §6 (36 DS §6520). und subisequent turnpike acts) provide lhat the
viewers shall receive a suin not exceeding $10 per day for performing their
duties, This evtion recounizes that each county thesugh its cointy wlary
board should be suthorized th estabitish adequitte compensation, The mini-
mum sitlary of 333 per day hug heen <ot with leave nn the purt of the county
salary bonrd to establish higher F tion if this is y to attract
quulified persons na viewers.

For the purpose of compensation. the viewers are to he considered as em-
ployex af the court.

Section 806. Viewers® Hearings; Facilities.

196} Comment: 1Nic wecling ia derived from Section 7 of the Act of 1911,
June 23, 121, 1123 (16 P&, §94430.

Scction 807. Stenographic Notes of Hearings.

1964 Comment: Thix reetion ix derived from existing law, See the Act of
1914, June 23. 1. 1323, 88 (1A NS, §9IR1). (he cundeninor or condemnee is
not required Lo pay the original expense of a stenographer.

Note: The 1969 wmendinent to Seetion 319 which included the cost of
"teaneriple of the stenogeaphic notes of Lhe trinl in court on appeal™ us a
“Lautble cost,” payabde by the condemor, does nof affect this section.

Seetion 808. Clerks and Stenagraphers.

1964 Commeni: This <evtion ia derived feom the Second Class County Code.
1953, duly 26, P01, 723, Art. XL §1106 (16 P S, §1106), and Ve Connty Code,
1955, Ang. 9. I%.L. 323, $1106 (16 5. §1106). The provision Lhat stenographic
and wierical help e patich by sty conesh i counties of the firl cliss wis added
so that all statutory matters on this pnint would be consolidated. conyen-
iently, in ane sectinn.

Section %01. Saving Clausc.

Note: Tire reference to “*court of quorter sestions™ must be read in light
of the abolition of that cnurt by the 1968 revision of the Pennsylvania Cuti-
stitution: Pa. Const.. Art, V., §1, Sch. §L

Section 902. Specific Repeals.

1971 Comment: The repealed provisions of the State Hlighway Law have
been incurporated into the Kminent Domain Code by the 1971 amendments.
Anyone displaced prior ¢ Junnary 2, 1971, bat on or after Augnst 213, 1968,
is entitled to e herefit of the repealed provisions of the State Ifighway Law
(or the prior peovisious of the Code) if a greater omnount of damages would
be payable thereunder.

*Por comparable sections under proposed Title 26 see Appendix A.
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